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AMERICAN LAW REVIEW. 


SOME REFLECTIONS ON THE BAR, ITS INTEGRITY 
AND INDEPENDENCE.! 


I am deeply sensible of the great compliment conferred in in- 
viting me to this presence. To be asked from another common- 
wealth to address you, gentlemen of the State Bar of New York, 
on so interesting an occasion, will ever be cherished among my 
grateful memories. The invitation was a command. On the 
moment of accepting the honor I was unmindful of the respon- 
sibility it involved. When I look around and see the chief dig- 
nitaries, the venerable men who sit in your high courts of 
justice — lawyers, famous for learning, ability and character, as 
well as the fair ladies and citizens who crowd the chamber,—I won- 
der at my temerity in accepting, and regret that the task has not 
been intrusted to one abler to discharge it. I may plead indul- 
gence that the time, not too long, since I received the honored 
summons, has been unavoidably occupied by distracting duties, 
that did not admit of delay. 

These annual gatherings, as yet unknown in my State, are pro- 
ductive of best results. To forget for a moment graver consid- 
erations, they tend to bind in still closer ties the members of a 
profession in which rivalries are constant, but jealousies un- 
known. Gentlemen who share each other’s successes are proud 
of each other’s preferment; who are contestants without envy, 
adversaries without malice; who dispute, but never quarrel; who 


1 Address of Hon. Daniel Dougherty, of Philadelphia, before the Bar Asso- 
ciation of the State of New York. 
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contend for the victory with all the ardor of duty, and even 
when defeated in a cause, have the consolation of knowing that 
a friend has triumphed. 


Free INTERCHANGE OF THOUGHT. 


Your association has nobler purposes — admirably set forth in 
your act of incorporation. Here we can speak our free thoughts, 
each to the other; express opinions for which no one is respon- 
sible save him who utters them. If a wrong be apprehended, we 
may counsel a remedy. If prone toa temptation, we may be re- 
minded and overcome it. If encroachments are made on our 
rights and privileges, they may be discussed, and, — if need be, 
resisted. If danger threaten the State or the administration of 
justice, we can unite and fearlessly meet the issue. 

While at liberty to choose a theme from a wide range — while 
perhaps it would be more appropriate to discuss in an elaborate 
essay a legal or constitution principle, I will name as my sub- 
ject, with many misgivings as to its deservings, ‘* Some Reflec- 
tions on the Bar, its Integrity and Independence.”’ 

Far it be from me to underrate any of the learned professions, 
when my heart throbs with love of our own. The profession has 
existed in some shape since government was first established, and 
it will endure as long as laws are obeyed and justice adminis- 
tered. Its members spring from no privileged class, but from 
the people, whose feelings, principles and aims they alwaysshare. 
Reared in rectitude, they cherish personal honor as the badge of 
brotherhood. Detesting crime, they learn to be indulgent to the 
frailties of humanity. Charitable to the temptation of others, 
they have no pity for one of their own order faithless to his 
trust. They lay bare the intricacies of deliberate fraud and vin- 
dicate the victim of unjust suspicion. Resisting oppression, they 
are taught obedience. 


TriumMPHS OF Reason. 


Their triumphs are of reason, not passion; not the gifts of 
genius, but the result of industry, patience and perseverance. 
Zealous defenders of personal rights, they swerve not at the se- 
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ductions of power nor the rage of the populace. They are 
leaders in every struggle for enlarged liberty, for the advance- 
ment of society and the elevation of mankind. They are soldiers 
in peaceful battles for the right, votaries at the shrine of truth, 
priestsat the altar of justice; and justice is the attribute of God. 
This meed of praise is the common property of the American 
bar. It is eminently exemplified in the bar of the Empire State. 
Neither ancient nor modern history records a more illustrious 
line of lawyers, judges and chancellors than those who have for 
a hundred years adorned your forensic annals. Your bar, too, 
has given to the republic, if not founders of States, certainly 
creators and expounders of the constitution, organizers of gov- 
ernment, and from the revolution to the rebellion and now 
renowned soldiers, accomplished diplomats, statesmen and presi- 
dents. If such be the bar of the past there is little to fear for 
the present or the future. We should, however, strive not only 
to emulate the past, but to mount, if possible, to a still higher 
plane. xcelsicr is the motto of your State. 

We are living in times that have no parallel. Temptations, 
trials and emergencies are arising that we must prepare to meet. 
Our example may be as salutary to those who will come after us 
as have been to us the bright models who have gone before. 


Sorpip ASPIRATIONS. 


In this wondrous age the wildest dreams of the past are the 
realities of the present. Though teeming with intelligence, yet 
this intelligence is exerted not so much for the benefit of man- 
kind as for material prosperity. The aspirations of the age are 
for wealth, rather than renown. Intellect and worth pay tribute 
to gold. In truth 

“The learned pate 
Ducks to the golden fool.”’ 
When high honors are too often won by sordid manceuvering it 
will be wise in us of the bar not to yield to the insidious influ- 
ences of wealth, nor become unduly anxious for its possession. 

In this connection I am reminded of a brief conversation had 
years ago with a noted member of the bar of New York City, a 
gentleman now no more, of acknowledged ability, large practice 
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and unquestioned character. It may be I mistook his meaning, 
but the impression on my mind was that the lawyer might solicit 
business. This, I conceive to be against the traditions of the 
bar, and would degrade it to the level of the stall. It would be 
a violation of the established code, which, dating from the days 
of Rome, if not of Athens, has prevailed in the modern kingdoms 
of the old world, and I hope will be steadily adhered to by all 
who love our profession and steadily have at heart its dignity and 
honor. Holding to these views, we do not assume superiority 
over the merchant. His occupation is a trade; ours a science. 
He can bargain; the lawyer cannot. He says, at least in theory, 
to the buyer, ** Stand off;’’ the lawyer to his client, ‘* Come 
near and confide,’’ and the law holds the lawyer to the highest, 
most delicate and strictest accountability. 


Mercenary Morives. 


Mercenary motives should never rule the lawyer’s action. 
From the espousal of the cause, through consultation, prepara- 
tion, trial and final argument, the incentive should be not per- 
sonal gain, but the exquisite thought to the generous mind, ‘I 
will maintain my client’s rights and win by the justice of his 
cause.’’ If the lawyer fevers for wealth he may be tempted to 
speculate and this will rack his brain and grieve his heart and 
unfit him for duties vital to the interests of others. 

If avarice be a leading aim, how will fare the virtuous poor 
contending for rights, it may be against the ruthless rich? How 
many deeds are done of knightly chivalry that bring joy to the 
cheek of the sorrowful and hope to the heart of the disconsolate 
that the world knows not of. 

‘** Trust’? combinations are forming in all lines of business. If 
the bar yield to this last craze for gold, individual character will 
be lost in corporate enterprise and the bright escutcheon give 
place to the flaming sign-board. Degrade the bar to a business, 
and at least some of its members will sink to the lowest depths. 
Lost to shame, they may stir up strife, betray sacred trusts, 
wrongfully advise, delay the trial to increase the fee, be bribed 
by the other side and purposely lose the cause they were sworn 
with fidelity to maintain. 
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Tacitus says of the Roman bar in the reign of Claudius: — 
‘‘ There was nothing so easily bought as the perfidy of the advocate.”’ 


An ApvovaTr’s DELICACY. 


An advocate may be conscious of ability to cope with a great 
leader in a given cause; he may long for a chance to try his 
mettle in a grand arena; his heart may be on fire with sympathy 
for an accused on whom popular fury already vents its wrath ; he 
may believe if the opportunity were offered he could win fame 
and fortune; yet, if animated with the true dignity of his pro- 
fession, he will not stir an inch to gain a crown. He cannot 
move. He must be silent. He cannot volunteer to fight the 
battle even of innocence and virtue. 

I venture with diffidence to touch another topic of extreme 
delicacy. We enlist in our cause with fervor. We are eager to 
win, but we should ever remember that we are bound to be alike 
faithful to the court as to the client. The counsel who would 
knowingly deceive the court by quoting without qualification an 
authority overruled or reversed, would surely forfeit its confi- 
dence and the esteem of the bar. Yet I am constrained to say 
that in my professional experience I have heard men of profound 
learning and untarnished honor, in oral arguments in appellate 
courts, give undue prominence to every fact in their favor, and 
slight, if not suppress, facts that tended against them. This 
cannot be excused. It is a violation of plighted faith. We 
should, in a court of justice, be faithful even to our adversary. 

Serious evils may flow from this. A court pressed for time, 
burdened with business, having full faith in the statement of 
counsel, may, without a searching examination of a voluminous 
report or a pile of testimony, decide the case and unintentionally 
do rankest injustice. 

What will follow? The court must grant a reargument and, 
perhaps, humiliate itself by a reversal of its own decree; or, per- 
sisting in error, force the injured party to appeal to a higher 
court, entailing additional expense and delay. 

Even if no ill results follow,as it is most likely, the other side 
will set the matter right, or the court will itself ascertain with 
certainty the truth ; yet it is unworthy of our profession, and Iam 
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persuaded, in most instances, flows not from deliberate wrong, 
but from undue zeal. 


SELECTION OF JUDGES. 


The bar owes a duty to itself and the community to exert a 
proper influence in the selection of judges. 

The members of our profession should rise above selfish, I 
wish I could add, partisan considerations. The community — 
the people — should look to the bar to guide the choice. Favor- 
itism sometimes influences governors and controls conventions. 

The bar necessarily knows best the capabilities of its members. 
The executive intrusted with this solemn responsibility would be 
influenced by the bar in a body, stating on honor, the merits of 
those mentioned for the vacancy. A candidate would rarely be 
elected to the bench if opposed with unanimity by the bar. 

These remarks, perhaps without significance in New York, 
may be of moment in other commonwealths. The character of 
a candidate for the bench should be scrutinized by electors and 
especially by the bar. If he lack the requisite qualities, though 
a friend, a brother, he should be opposed. The power conferred 
is extensive; if abused, calamitous. 


REQUIREMENTS OF A JUDGE. 


A judge requires learning, integrity, industry, patience, cour- 
tesy and unrufiied temper. While not insensible to public 
esteem, he should disdain to court popular applause. He should 
be one whose firm purpose is to declare the law without fear, 
favor or affection, who looks for his highest reward in his own 
conscience and in the veneration that will accompany him 
through life and follow him weeping to the tomb. 

A monstrous abuse is only now arresting public attention. 
Candidates for the judiciary in both political parties have been 
subjected to partisan assessments amounting, it is alleged, to 
many thousands of dollars. This is the work of the scurvy poli- 
ticians, the cut-purses who infest all the roads leading to political 
preferment in our great cities. That candidates for judicial 
seats, judges for re-election, should be the victims of such ex- 
tortion is an outrageous iniquity. This inevitably will weaken 
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confidence, impair the dignity and may corrupt the judiciary. 
Candidates may receive nominations and secure elections for no 

other reason than that they are the highest bidders. This smacks 

of the Pretorian guard of imperial Rome, rather than our re- 

public. 

If it be against the traditions of the bar to seek for business, it 
is worse for judges to buy the ermine. The bar leading public 
opinion and sustained by the independent press, can reform this: 
altogether. 

I will yield to no man in my respect, deep, earnest and pro- 
found, for the judicial seat. There are judges to whom! am 
affectionately attached; yet when they are on the bench other 
feelings are lost in one of reverence, almost amounting to awe. 
This, more or less, pervades the entire profession. And may we 
not proudly boast of the American judges, —from Chief Justice 
Jay, alike the first in your State and in the United States, from 
the ever-to-be-revered Chief Justice Marshall, who for more than a 
generation sat in the center of the Supreme Court of the United 
States, his associates and successors, — down to the present 
members of that august tribunal? Aye in every commonwealth 
that forms the mighty brotherhood, there have been those whose 
learning, wisdom and purity reflect undying honor on our ju- 
diciary. 

But to return. Not only should our bearing toward the court 
tell our disposition, but indicate to the assembled citizens the def- 
erence due to those selected to expound the law and administer 
justice. 

We should be indulgent to their imperfections, peculiarities 
of temperament. They grow weary. We of the bar, when our 
case is argued or trial over, can leave the presence, the burden 

lifted from our brain: yet with the judge, the ending of one cause 
is but the beginning of another. 


THe OFFICE AND THE MAN. 


Notwithstanding, I fear that the tendency of some judges is to 
forget that they belong to and are of the bar. It does not fol- 
low that the lawyer lifted to the bench changes his nature and 
becomes better than before. A judge may mistake respect for 
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the office for adulation of the man. Judges are not always per- 
fect. Lord Chief Justice Campbell, in his lives of the lord 
chancellors, speaks of the ** dull Bathhurst,”’ 


the overbearing 
Thurlow,”’ 


‘the faithless Loughborough ;’’ and, while paying 

tribute to the great ability, profound learning and delightful 
manners of Lord Eldon, condemns his * selfishness, insincerity 
and bigotry.” 

I cannot help thinking that occasionally judges when safely 
seated are disposed to curb, if they can, the privileges of the 
profession, weaken its influence, and, though rarely, in times of 
fierce excitement yield to popular clamor, even as the great judges 
of England a hundred years ago sided with the monarchy in 
every question where the prerogatives of the crown conflicted 
with rights of the individual man. 

Justice Story, in his commentaries on the constitution, alludes 
to the prejudices of judges, ‘* who may partake of the wishes and 
opinions of the government.” 

Our judges should never lean towards the government, but 
only on the law. They should remember, though lifted above 
their brethren, they are still of them. We are all officers aiding 
in the administration of justice. 

The rule adopted in recent years in most of the State courts of 
last resort, limiting the time of oral argument, is, I humbly con- 
ceive, an invasion by the bench of the rights of the bar. We all 
know the immense advantage, the indispensability of the printed 
brief; but our courts are public. The oral argument is in keep- 
ing with the spirit of our institutions. It is not a mere form, as 
I fear the courts will in the end make it. To confine to written 
argument is not going forward, but backward to the customs of 
ancient Egyptian tribunals. 


Tue New York Court or APpPEALs. 


I know solid arguments can be advanced on the other side. 
Your Court of Appeals gives double time allowed in the Supreme 
Court of Pennsylvania. The vast accumulation of cases renders 
the rule imperative. Every year the list is heavier, and delay 
may amount to a denial of justice. 


Legislation is the remedy. The number of judges, if necessary, 
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should keep pace with the increase of business. Intermediate 
courts of appeal and special courts should be established, or the 
right of appeal restricted. 

Surely the wisdom of the legislature, aided by the experience 
of judges and lawyers, can provide a reform that will meet the 
emergency. 

No lawyer who honors the court will unnecessarily occupy its 
time. He knows the more compact his argument, the closer he 
rivets the points together, the better. All cases are not of like 
importance, nor alike clear. Lawyers cannot graduate their 
style to the precision of a machine. The gift of condensation 
belongs to few. 

To limit the time of counsel to a fixed rule in a court of last 
resort may justly elevate the painstaking attorney who prepares 
the brief ; but if it does not diminish, it certainly will not widen 
the splendid arena where the great lawyers of our language have 
won forensic renown. 

Whatever solid reasons may be urged for ample but limited 


time in a court of appeals, surely nothing can be urged to jus- 
tify the restricting of counsel to a fixed time in addressing a jury 
on an important trial in a criminal court. 

‘ The trial of all crimes, except in cases of impeachment, shall 
be by jury.” 

‘*In all criminal prosecutions the accused shall have the as- 
sistance of counsel for his defense.”’ 


CounsEL Must not BE RESTRICTED. 


To restrict counsel to such time as suits the caprice or even 
the opinion of the judge, in my judgment, I speak with deference, 
is to touch the constitution ; and to touch is to profane. 

The law flings its protecting shield before the accused and pre- 
sumes his innocence. The aim of the law is to satisfy even the 
prisoner that his trial is fair. He, above all, is to be consulted. 
The convenience of the jury is nothing—they are called by 
chance to discharge a sacred duty which the State exacts. The 
rights of the accused are everything. Justice is ‘* not to be 
measured by an hour glass.’’ It is the one supreme occasion in 
the life of the indicted citizen. His person, reputation dearer 
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than life, his future, all hang trembling on the issue. He builds 
his last hope upon his advocate. To him he trusts to calm the 
storm of prejudice, to him he turns to sift the evidence that looks 
like guilt, to tear asunder the web that fate has thrown around 
him, expose the fallacies, lay bare the perjury, and marshal in 
triumphant procession the facts that vindicate his innocence. 

To tell the advocate,— his brain and heart, his very soul, thrill- 
ing with the terrible responsibility, —that he must stop when the 
clock strikes a certain hour, is to stab justice through the heart 
when seated in her temple. 

It may be said the judge will give further time if he thinks it 
needed. Favors are not to be thought of when rights are in 
jeopardy. The advocate must not start handicapped; his mind 
must be unfettered by a fear. If told that at a given moment 
he must close, he skims important points, omits others entirely ; 
he is harassed with the thought that every moment his time is 
fleeting, and he resumes his seat conscious that he has fallen 
short of his full duty. 

Beyond this, as I have said, it invades the constitutional rights 
of the defendant and mars the beauty of a system precious be- 
yond price to every American and the surest safeguard of the 
innocent ever devised by the wit of man. - 


Bencu AND Bar. 


Perhaps many members of the bar will differ with me, but I 
trust these observations concerning the judiciary will be received 
in the kindly sense in which they are given. 

While the bar should respectfully but firmly resist what I have 
ventured to call encroachments of the bench; while they should 
submit to any sacrifice, fine or imprisonment, before they yield 
the right of a client; while, to adopt the words of one of the 
greatest of advocates, they should ** at all hazards assert the digni- 
ty, independence and integrity of the bar, without which impartial 
justice, the most valuable part of the constitution, can have no 
existence ;’’ yet am I sure that the bar and bench in our dear 
country will never be estranged. The judges are our daily com- 
panions in the courts, intimates in our families and comrades in 
the happy hours of social joy, when the heart holds mastery over 
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the mind,— when, to use the language of the other of the two great- 


SOME REFLECTIONS ON THE BAR. 187 


est advocates, Curran, in his pathetic appeal to Avonmore, ‘* the 
swelling heart conceives and communicates the generous purpose, 
when the innocent enjoyment of social mirth expands into the 
nobler warmth of social virtue, and the horizon of the board be- 
comes enlarged into the horizon of men.”’ 

The integrity, independence and purity of the bar bespeak the 
dignity and enlightened impartiality of the bench. Forbearance, 
patience and respect, each will ever receive from the other. 


LICENSE OF THE PREss. 


The opinions thus far expressed touching our personal bearing, 
have doubtless dwelt in your minds and controlled your profes- 

sional actions. I now approach a subject of supreme importance. 

All I have said sinks into commonplace if not tending towards 

this absorbing theme. 

Searcely known in America in the past, it stirs the present 
and may foreshadow grave troubles in the future. It concerns 
us as citizens as well as lawyers. It may test to the quick the 
honor, integrity and independence of the bar. It is, Shall the 
newspapers invade the sanctity of courts of justice, assail liti- 
gants, intimidate witnesses and dictate the verdicts of juries and 
the judgments of courts? Shall they, when they deem it neces- 
sary or it suits their fancy or will, to increase their circulation, 
pour into a community their opinion of cases about to be tried in 
courts of justice. 

It may be said, I am treading, if not on forbidden, at least on 
dangerous ground, dangerous to him who speaks. Notso. The 
voice of a monarch would be drowned in the tremendous roar 
of the press. A free press does not stifle, but invites discussion. 
It opens its columns for an interchange of opinion on matters 
touching the public weal. The American press, majestic in its 
might and purposes, will not assail the citizen who speaks his 
free thoughts on a fitting occasion. 

Pride, affection and admiration for the press are inborn in the 
American — grow with his growth. A jealous regard for its lib- 
erty is inherent in our people. Its liberty is now and will be 
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forever preserved by a battlement more impregnable than law — 
the constitution itself. 

It is our love for it, our cherished hope that it may be ever 
faithful to its exalted mission that bids me speak. That its free- 
dom will ever be infringed is an impossibility. Like the blood 
of Douglass it can defend itself. 

Micur or THE Press. 

Of all earthly instruments the press is to-day the most pow- 
erful for good or evil. It dictates policy to statesmen and soy- 
ereigns. Itsways the people of all lands. The tyrant dreads its 
thunderbolt. It is the censor of all the mighty acts played on 
the great stages of the earth. Its watchful eyes scan Christen- 
dom. It arraigns gigantic wrong at the bar of civilization. Its 
blows will batter down a dynasty. Its voice will rouse a revolu- 
tion. It is the lever that works the world. 

Here, in our free land, it flourishes with resistless vigor. Its 
growth and development are stupendous. We are startled 
each day with its wonders. Each morning it tells all that has 
happened from the ‘+ Orient to the drooping west.’’ It is the 
voice of industry, the generous patron that draws from privacy 
talent, genius and worth, to win their way to fortune and renown. 
It seeks out gigantic abuses and holds up to execration the wrong- 
doer and corruptionist. It is the rescuer of oppressed humanity 
and the champion of persecuted truth. 

It is the right arm of political liberty, the sleepless sentinel of 
the people’s rights; it is the tocsin at whose sound millions will 
rise by magic and defend the republic and overwhelm its foes. 

Yet may not the very power of the press strike the thoughtful 
mind with apprehension. In the coming on of time, may not this 
more than giant, intrenched in the affections of the people, flushed 
with conquest, conscious of its powers to lift to prominence or 
hurl to obscurity, — may it not stretch liberty to license? In the 
storms of passion that now and then sweep over a people, may 
not the press, crying out for the public good, grow into a despotic 
demagogue, more unfeeling than a tyrant, a despot whom time 
cannot enfeeble nor malady impair; whom steel cannot strike 


nor bullet kill? Intangible yet omnipotent; invisible yet uni- 
versal? 
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INDECENT JOURNALISM. 


Are there not now publications that outrage decency and defy 
the law? Pretending to be the conservators of morals, that spread 
the details of filthy vice? That spare neither age, sex nor condi- 
tion? That invade the sanctity of homes, tear out the secrets of 
the hearth and heart and blaze them far and wide, that an unfeel- 
ing world may gloat at the sorrows and misfortunes of poor hu- 
manity? That burst the cerements of the tomb and harrow the 
living by libels on the dead? 

There are deeper wrongs from a far higher source. The great 
journals of different cities are breaking down the barriers of the 
past and assuming authority to comment on, criticise, condemn or 
approve of proceedings pending in our courts of justice. They 
pour into every home their opinion of an undetermined case. 
They condemn the accused before the evidence is heard; name the 
amount the verdict ought to be, the day the jury will decide. 
Judges comprehending the direful results, resist within the limits 
of the law this outrageous interference. Yet it is to be feared 
that now and then there may be those elevated to the bench by 
favoritism, devoid of experience, tasting for the first the sweets 
of popular applause, who, caught by the breeze, will float with the 
current, try the case, and sentence prisoners to please the press. 

Aye, coming to the front, have we not seen in the year just 
past the majority of the journals of the metropolis — all praise to 
the exceptions — leaders of thought in America, teachers of the 
people, creators of public opinion, newspapers controlled and 
edited by gentlemen of learning, wisdom and probity, identified 
with the highest interests, newspapers whose combined circulation 
mounts to a million, — in abhorrence of abuses in the municipality, 
in their determination to uproot long existing corruption, — have 
we not seen them go away beyond the range of legitimate discus- 
sion and inflict the first great blow ever struck in America at the 
pure administration of justice. 


Tue Press AND THE CouRTs. 


These incessant assaults are too recent to require repeating. 
They are burned into the brain of every lawyer. Day after day, 
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these journals poured the poison of denunciation upon men about 
to be tried for felony, until the ‘* vicinage ’’ was one vast cauldron 
of prejudice. Week after week, men of character, called to 
court, swore that from reading these papers, they were unfitted 
to be jurors, and were accordingly excused. Through the long 
struggle of a month or more to secure twelve impartial jurors, 
these attacks were read by the summoned citizens. If a tvitizen, 
through ignorance or worse, chanced to say a word in favor of 
defendant to one summoned as a juror, the press, amazed at the 
villainy, demanded an example should be forthwith made of the 
offender; yet the press with magnificent audacity tainted the en- 
tire panel every day. Some of the jurors finally selected, stated 
that they took their seats prejudiced against the man they were 
about totry. During the trial the judge was criticised, if not de- 
nounced, if he made an order or ruling which the press opposed. 
Perhaps in the next issue he was styled a righteous judge if he 
ruled as they wished. In some of the trials the names of jurors 
were published as suspected. In the last and most famous case, 
the jury rendered a verdict of guilty in thirteen minutes. The 
next day, at least one of the journals dictated that the sentence 
should be ten years, and chuckled that the verdict of the jury was 
the work and triumph of the press. Aye, when a judge whose 
name deserves to be printed in letters of gold and kept bright 
forever, in despite of the storm that he knew would be heaped 
upon him, for good and weighty reasons, the case being one of 
first impressions, the first of the kind tried under the State consti- 
tution, the first alleged briber ever indicted, granted the stay,— 
some of the journals assailed his purity, ransacked his career, 
insinuating, if they did not brand him, as a bribe taker. The 
hurricane still raged, its blasts spared not even the venerable chief 
judge. 

Tue Court or Apreats AND THE New York Wor tp. 


The Court of Appeals, ‘* calm as the lake that slumbers in the 
storm,”’ patiently heard elaborate arguments, carefully examined 
cited authorities, studied printed briefs, deliberated fully, and, 
without dissenting voice, delivered an opinion that proved that an 
elective judiciary, to its lasting honor, will decide the law undis- 
mayed by the fiercest storm that ever burst on an American 
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court. I mention in sorrow and without comment that one of 
the greatest of these journals the next day printed a wood cut of 
justice weeping and the words ‘* you can buy a good deal of law 
for $100,000.”’ 

With all deference to these, the great journals of our country, 
call you this liberty? What, then, is ‘* unbridled license? ”’ 
Has the publisher or editor a privilege above his fellow-citizens? 
Shall the courts become the puppets of the press? Is trial by 
newspaper to be substituted for trial by jury? Are these gen- 
tlemen so gifted beyond all other mortals that they can without 
study intuitively grasp the exact niceties of the most profound 
of sciences and with omniscient power reach the truth of a cause 
without waiting for the evidence? Are jurors to be threatened 
and made to feel that unless the verdict suits the press they will 
suffer, if not in person, at least in business ? 

Shall the personalities of the impersonal press be levelled at 
learned, pure and upright judges who, from the dignity of office, 
cannot defend themselves? 

If all this can be done without one word of protest in these 
peaceful, prosperous and happy times, what may not be dreaded 
when the populace is convulsed with unreasoning passion, and 
the mightiest of orators is ‘* disposed to stir minds and hearts to 
mutiny and rage.’’ Then all the safeguards which the traditions 
of centuries, the advance of public liberty, the enlightened spirit 
of the age, magna charta and constitution have built to guard the 
rights of an accused, to protect the poor and rich alike,— ina 
word, to preserve inviolate the rights of man by a pure adminis- 
tration of justice, —all these hallowed safeguards will be battered 
down and destroyed. 

‘¢ Every man accused of an offense has a constitutional right to 
a trial according to law; even if guilty, he ought not to be con- 
victed and undergo punishment unless on legal evidence, and 
with all the forms which have been devised for the security of 
life and liberty. These are the panoply of innocence unjustly 
arraigned, and you cannot deprive guilt of it, without removing 
it from innocence.’’ From the same great legal authority I 
quote the following: — 
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LAW AND JUSTICE. 


‘* No court or jury are invested with any arbitrary discretion 
to determine a cause according to their mere notions of justice. 
Such a discretion, vested in any body of men, would constitute the 
most appalling of despotisms. 


Law and justice according to 
law, this is the 


only secure principle upon which the controver- 
sies of men can be decided. It is better on the whole that a few 
particular cases of hardship and injustice, arising from defect of 
evidence or the unbending character of some strict rule of law, 
should be endured, than that general insecurity should pervade 
the community from the arbitrary discretion of the judge. It is 
this which has blighted the countries of the east as much as cruel 
laws or despotic executives.’” I may be asked, should the press 
be silent, as when Tweed ruled and wicked and corrupt judges 
bartered law? I answer, when the proof is manifest denounce 
them. Petition the legislature to impeach. They will be tried 
here in the senate, and if found guilty, stripped of the ermine 
and condemned to endless infamy. 

Publish, as the law expressly permits, ‘‘ true, full and fair re- 
ports,’’ but forbear comment until the trial be over and judg- 
ment entered. 

Surely, it is unnecessary in your presence, gentlemen of the 
State Bar of New York, to detail the evils that may ensue from 
the interference of the press with the administration of justice. 
I borrow a thought of Burke, though I cannot on the moment 
find the wording: The very end and aim of a free government is 
to secure twelve impartial men in the jury box. 


RiGuts OF THE INpDIvipuAL 
The whole scope and design are to preserve the rights of the 
individual man. 


These rights are adjudicated in our halls of 
justice. 


If denied to the lowliest or to the exalted, if justice be 
not impartially administered by equal laws,—then our government 
has lost its mission and sooner or later must tumble into chaos. 

‘* We, the people of the United States, in order to form a more 


perfect union, establish justice,’’ are the first words of the con- 
stitution. 
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What are the courts to do, if the interference of the press 
continue ? 

Beyond question the trial may be postponed on the ground of 
the publication of a libel tending to influence the minds of the 
jurors in forming their decision.! 

Here in New York, forty odd years ago, the publication of an 
article touching an approaching trial was denounced by a learned 
judge inthese words: ‘* To practice upon jurors, who were sum- 
moned to attend court, is to commit an offense both morally and 
legally criminal by tampering with the administration of justice.”’ 

In People v. Frier,* your great Kent said: ‘* Publications scan- 
dalizing the court or intending to influence or: overawe their de- 
liberations are contempts which they are authorized to punish by 
attachment; and, indeed, it is essential to their dignity and inde- 
pendence that they should possess and exercise this authority.’’ 

‘*When a case is made out in which there appears sufficient 
evidence of an intentional contempt, we should deem it our indis- 
pensable duty to inflict a punishment strong and exemplary.”’ 

Blackstone :* ** Anything that demonstrates a gross want of 
that regard and respect which, when once courts of justice are 
deprived of, their authority, so necessary for the good order of 
the kingdom, is entirely lost among the people. 

** Process of attachment for these and like contempts must 
necessarily be as ancient as the laws themselves; for laws without 
a competent authority to secure their administration from dis- 
obedience and contempt would be vain and nugatory. 

‘* A power, therefore, in the superior courts of justice to sup- 
press such contempt by an immediate attachment of the offender 
results from the just principle of judicial establishment, and must 
be an insuperable attendant upon every supreme tribunal.’’ 


AUTHORITIES QUOTED. 


In the Tichbourne Case,‘ publications and comments upon evi- 
dence in cases which were pending in the courts before that evi- 


1 Chitty’s Criminal Law, 1 vol. 491; 2 1 Caines Rep. 
Dean of Asaph’s Case, 21 State Trials, * 4 Book, p. 285. 
375. * 29 Law Journal (Chancery), p. 398. 
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dence had been presented were declared to be cases of gross and 
aggravated contempt. 

Vice-Chancellor Stuart: ‘* In fact, whatever tends to prejudice 
a cause, Whatever matter is published to the world, referring to 
the parties to the litigation and the subject-matter of it in such a 
way as to excite a prejudice against them or their litigation, is a 
contempt of court.”’ 

Lord Hardwick, in Roach v. Cown,' in a judgment which has 
always been considered an accurate statement of the view taken 
by the court of questions of this nature, said: ‘* Nothing is more 
incumbent upon courts of justice than to preserve their proceed- 
ings from being misrepresented, nor is there anything more per- 
nicious in consequence than to prejudice the minds of the public 
against persons concerned as parties in causes before the cause is 
formally heard.’’ 

During recent visits to Europe I have observed that in trials 
which concentrated the attention of all England the journals of 
that country published the entire testimony, but forebore com- 
ment until the trials were over. 

If a matter is pending in the courts, or is the subject of judicial 
investigation, members of parliament withhold discussion. 


An APPEAL TO JOURNALISTS. 


I pray God that the distinguished men who control the great 
journals and who, through laudable motives may have erred, will 
see the wisdom of adhering to a practice sustained by the expe- 
rience of the past, the example of other lands and of moment- 
ous importance to a pure administration of public justice. 

But if, after a continuance sufficiently long for excitement to 
subside, the case is about to be called again for trial, and the 
public prints, disowning restraint, renew their comments, how is 
this to be met? 

Whatever the law here in New York may be, I frankly state 
what I humbly conceive it should be. 

The court should have the power to give notice of a rule to show 
cause why an attachment should not issue for contempt of court. 


1 2 Dick, 794. 
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Allow every right accorded to those charged with so grave an of- 
fense; deliberate carefully on the delicate, solemn and summary 
power ; give ample opportunity for purging the contempt; and, if 
convinced of the contempt, punish severely by fine and imprison- 
ment, and the more conspicuous the offender the more impressive 
the example. 

I am aware of the clause of the code which limits contempts to 
those expressly set forth and ‘* no others.”’ 

In one sense this seems anomalous. While courts claim the 
power to limit the speech of the advocate pleading for the ac- 
cused, yet newspapers can, without restraint, proclaim the guilt 
of a party about to be tried when it is impossible that the com- 
ments can be based on a ** true, full and fair report.’’ 

If saved from summary punishment for contempt, could not 
the offender be tried on an indictment for obstructing public 
justice? 

INTERFERENCE WITH JUSTICE. 

It would appear to be a modern virtue to restrain the courts 
from an authority almost vital to their existence; but it is sacri- 
legious to say to the press, you must not interfere with the ad- 
ministration of justice. 

The press, ever on the alert for the public good, would honor 
its lofty calling by leading public opinion in influencing the legis- 
Jature to erase from the statute the few words that impair the 
authority of the courts necessary for the good order of the 
State. 

Sooner or later, if this evil be not checked by the press itself, 
but grow with its increasing might, then the issue must be met 
and the people must decide. 

If this raise astorm, and the press has the power of Prospero, 
if this precipitate a conflict between the administration of justice 
and what may be called the liberty of the press, can the bar be 
silent? Will it rise to the emergency? 

If in such an hour members yield to the glittering temptation 
to become favorites of the press, it may bring them fortune in 
the beginning, but entail dishonor in the end. 

We are ever the first to cry out for the impeachment of the 
unjust judge. So should we to the last maintain the dignity of 
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an upright judiciary. Our oath of office, duty to society, alle- 
giance to the State, the people, the republic, demand that, if need 
be, we sacrifice everything, endure obloquy, to preserve, as vital 
to liberty and justice, the independence and purity of our tribu- 
nals. 

Surely the bar, in remembrance of a former century and 
another country, can claim the privilege of remonstrating. 


Tue Bar DEFENDS THE PREss. 


When * abject, unprincipled and dependent judges, raised to 
their situations without ability or worth, in proportion to their 
servility to power,”’ struck at and sought the life of the press, 
the bar was its only hope. 

When in England, a hundred years ago, the press was pow- 
erless and friendless; when to print and circulate the truth con- 
cerning gross abuses in a public institution was to be subjected 
to prosecution; when to publish an article commenting on an 
edict of the ezar was punished with fine and imprisonment; when 
to unconsciously copy an extract reflecting on a foreign ambas- 
sador was to be condemned to the pillory; when to advocate 
reform in Parliament was to be indicted for constructive treason; 
when, in an association, to agitate by speech and publication for 
reform in Parliament, was to be tried for high treason, ** com- 
passing the life of the sovereign; ’’ when the crown, ministry, 
lords and commons combined to crush; when even the great 
judges, including Mansfield, construed the law to annihilate its 
liberty ; — it was then the press sought the bar, and Erskine, tear- 
ing from his breast every consideration save duty, in the forum 
fought its battles, won its victories, until the act of Charles James 
Fox secured the freedom of the press inviolate forever. 

So, too, in our country, aye, here in the State of New York, 
less than 100 years ago, the law was construed as Lord Mans- 
field had construed it, and the Editor Croswell was convicted of 
a libel on the President of the United States. It was then that 
a member of the bar, a greater than Erskine, the illustrious 
Hamilton, standing here, perhaps, on the very spot where we 
to-day are gathered, procured the release of the prisoner, and al- 
most immediately the passage of a like statute, in an argument 
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that has ever since, and will continue to be, the text of jurists on 
the law of libel. 


INVIOLABILITY OF JUSTICE. 


‘ Surely, with these remembrances, if the bar pleads to the 
press she will not plead in vain for a still greater boon than lib- 
erty —the inviolability of justice. 

Surely, these noble professions will ever go hand in hand to- 
gether. Both are indispensable to the liberty of the citizen and 
supremacy of law. They are alike the outpost to war and the 
citadel to defend. 

Zven now an appalling danger threatens the general peace and 
public weal. The press and the law can avert it. 

As I have said, we are living in startling times. In despite of 
schools and colleges, universal intelligence, the brotherhood of 
man —in despite of the untold felicities flowing from the gen- 
tlest of governments, we are growing familiar with a word that 
should be howled out on the desert air, where hearing would not 
catch it. Anarchy is openly avowed, even under oath in the 
courts of justice. Fiends ready to apply the torch and throw 
the bomb, who laugh at wholesale murder, who would swim in 
gore, who abhor religion and repudiate God, who would 

‘* Uproar the universal peace, confound 
All unity on earth,”’ 
are gathering in thousands in great cities cursing the law and 
vowing vengeance on its officers. 

This, as yet but a dark speck, may e’er long cover ourskies and 
drench the land in blood. But witha free press, a pure judiciary 
and a bar inspired by honor, integrity and independence this ap- 
prehended horror, too, will pass, and our republic will outride 
every gale, and bear its countless blessings to distant generations. 
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THE BURDEN OF PROOF IN ACTIONS AGAINST 
. CARRIERS AND OTHER BAILEES. 
a SECTION 1. AN APOLOGY. 


2. INITIATORY BURDEN ON THE PLAINTIFF. 
3. PrRoor OF DELIVERY BY THE BAILOR AND NON-DELIVERY, OR 
DELIVERY IN A DAMAGED CONDITION, CASTS UPON THE BAILEE 
THE BURDEN OF EXPLAINING. 
4. As TO NON-DELIVERY. 
le (1.) Demand and Refusal a Conversion. 
(2.) Delivery to a Wrong Person a Conversion. 
(3.) Some Evidence of Non-Delivery necessary to Shift Burden of 
Proof. 
(4.) Strength of Such Evidence. 
. As TO Loss BY THEFT. 
. BURDEN ON INNKEEPER TO SHOW MANNER OF LOss OR Pay 
DAMAGES. 
. A8 TO BREAKAGE, LEAKAGE OR DAMAGE. 
. APPLICATION OF THE FOREGOING PRINCIPLES IN THE CASE OF CoM- 
MON CARRIERS. 
(1.) A Division of Judicial Opinion Stated. 
(2.) Source of this Divergence of Opinion: Whether the Special 
7 Contract Reduces the Carrier to the Status of an Ordinary 
; Bailee for Hire. 
(3.) What Excepted Perils are Within the Rule. 
] (4.) Defense of Loss by Perils of Navigation. 
: (5.) Defense of Loss by Fire. 
(6.) Effect of Stipulations as to Value. 
* (7.) What Presumption in Case of Loss or Injury by Connecting 
Carriers. 
(a.) The English Rule. 
(6.) The American Rule. 
(8.) Assent of Shipper to Conditions in Receipt. 
(9.) Burden on Carrier to bring Notice Home to Shipper. 
(10.) Where there is a Special Exemption and then a Deviation. 
(11.) Strength of the Evidence to Excuse. 
(12.) Effect of Recital in Bill of Lading that Goods were received 
in Good Condition. 
(13.) Burden to show Compliance with Engagement to Present 
Claim within a Limited Time. 


on 


§ 1. An Apotocy. — The writer may offer, as an apology for 
troubling the profession with a discussion of this question, that in 
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his researches he has discovered no subject in respect of which the 
decisions are in a greater state of confusion. Decisions in the 
same State upon this question contradict each other in such a 
manner that the same court occupies the spectacle of swinging 
back and forth like the oscillations of a pendulum.! The same 
cases even contradict themselves. As great a writer as Dr. 
Greenleaf stated one doctrine in one section of his work on evi- 
dence, and the contrary doctrine inthe very next section. Thus, 
after stating the effect of a notice brought home to the shipper 
limiting the common-law liability of the carrier, he says: ‘* But 
in all such cases of notice, the burden of proof of negligence, mal- 
feasance, or misfeasance, or of the waiver, is on the party who 
sent the goods.’’* Towards the close of the next section of his 
text he says: ‘*And if the acceptance of the goods was special, 
the burden of proof is still on the carrier, to show, not only that 
the cause of the loss was within the terms of the exception, but 
also that there was on his part no negligence or want of due care. 
Confusion has been added to this subject by the fact that some 
courts have quoted and relied upon the statement of the law made 
by Dr. Greenleaf in section 218, while other courts have quoted 
and relied upon the same doctrine made by him in section 219. 

§ 2. Inrrirarory BURDEN ON THE PuarntiFr. — It is not doubted 
that, in every action against a carrier or other bailee for damages 
for failing to perform the duty which he has undertaken, the initia- 
tory burden of proof is on the plaintiff, unless the defendant, in 
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1 Compare with each other the follow- 
ing cases in New York: Read v. Spauld- 
ing, 30 N. Y. 630, 645, and Michaels 
v. New York, etc., R. Co., 30 N. Y. 564, 
578, and Collins v. Bennett, 46 N. Y. 490, 
with Lamb v. Camden, etc., R. Co., 46N. 
Y. 271, and Whitworth »v. Erie R. Co., 
87 N. Y. 413. In Pennsylvania: Hays 
v. Kennedy, 41 Pa. St. 371, 384, with 
Farnham v. Camden, etc., R. Co., 55 
Pa. St. 53. And make what sense you 
can out of the following jumble in Mis- 
souri: Ketchum v. Express Co., 52 
Mo. 390; Wolf v. American Exp. Co., 
43 Mo. 421; Read v. Railway Co., 60 
Mo. 199; Davis v. Wabash, etc., R. 


Co., 89 Mo. 349, 352; Levering v. Rail- 
way Co., 42 Mo. 88; Drew v. Red Line 
Transit Co., 3 Mo. App. 495. 

22 Greenl. Ev., § 218. To this 
statement he cites Harris v. Packwood, 
3 Taunt. 264, and Marsh v. Horne, 5 
Barn. & C. 322, both of which are gen- 
erally regarded as authority for the 
doctrine of his text. 

3°2 Greenlf. Ev.,§ 219. To this he 
cites Swindler v. Hillard, 2 Rich. L. (S. 
C.) 286, —a decision which introduces 
us to a class of American cases which 
distinctly deny the doctrine of the En- 
glish cases cited in support of the pre- 
ceding dictum of the learned author. 
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his defensive pleading, admits the facts stated in the plaintiff ’s 
affirmative pleading and sets up new matter by way of excuse or 
avoidance. But the burden of proof is one thing, and the quan- 
tum of proof necessary to sustain the burden and prevail over the 
opposing party, is another thing. A failure to keep in mind the 
distinction between these two things has wrought much of the 
confusion in the adjudications touching the questions which it is 
now proposed to consider. 

§ 3. Proor or DELIVERY BY THE BalLor AND Non-DELIvEry, 
ox Detivery wy A DamaGep Conpition, Casts UPON THE BAILEE 
THE Burven or Exriaixinc. — The broadest proposition which 
can be stated in respect of the question under discussion is, that 
proof of delivery of the goods to the bailee and of non-delivery 
by him,! or of delivery to the bailee in good condition and of re- 


' Boies v. Hartford, etc., R. Co., 37 
Conn. 372; Cass v. Boston, etc., R. 
Co., 14 Allen (Mass.), 448 (Bigelow, 
C. J., dissenting) ; Safe Deposit Co. v. 
Pollock, 85 Pa. St. 391; Brown v. 
Waterman, 10 Cush. (Mass.) 117; 
Goodfellow v. Meegan, 32 Mo. 280; 
McDaniels v. Robinson, 26 Vt. 317, 
339; Fairfax v. New York, etc., R. Co., 
67 N.Y. 11 (reversing s.c. 5 Jones & 
Sp. 516); Steers v. Liverpool, ete., 
Steamship Co., 7N. Y. 1; Bunell v. 
New York, etc., R. Co., 45 N. Y. 484; 
Claflin ». Meyer, 75 N. Y. 260; Wilson 
v. Southern Pacific R. Co., 62 Cal. 164; 
Beardslee v. Richardson, 11 Wend. 25; 
Willard v. Bridge, 4 Barb. (N. Y.) 
361, 367; Lockwood v. Bull, 1 Cow. 
(N. Y.) 322; Bush v. Miller, 13 
Barb. (N. Y.) 481; Riley v. Horne, 5 
Bing. 217, 226; Magnin v. Dinsmore, 
56 N.Y. 168; Cumins v. Wood, 44 Ill. 
416, 421; Lichtenhein v. Boston, etc., 
R. Co., 11 Cush. (Mass.) 70; Stuart v. 
Bigler, 98 Pa. St. 80; Platt v. Hibberd, 
7 Cow. (N. Y.) 501; Golden v. Romer, 
20 Hun (N. Y.), 433; Pennsylvania R. 
Co. v. Miller, 87 Pa. St. 395, 398; Run- 
yan v. Caldwell, 7 Hamph. (Tenn.) 
134; Southern Exp. Co. v. Hess, 53 


Ala. 19; Tarbox v. Eastern Steamboat 
Co., 50 Me. 339, 343; Beckman v. 
Shouse, 5 Rawle (Pa.), 179, 189; 
Hawkes v. Smith, 1 Car. & M. 72; 
Tucker v. Cracklin, 2 Stark. 385; Day 
v. Ridley, 16 Vt. 48; Vanwinkle v. 
South Carolina R. Co., 38 Ga. 32; Lit- 
tle v. Boston, etc., Railroad, 66 Me. 
239; Adams Exp. Co. v. Stettaners, 61 
Ill. 184, 187; Fairfax v. New York, 
etc., R. Co., 73 N. Y. 167, 170; Turn- 
bull v. Citizens’ Bank, 16 Fed. Rep. 
145, 148; United States v. Pacific Ex- 
press Co., 15 Fed. Rep. 867; Turney 
v. Wilson, 7 Yerg. (Tenn.) 340; Cam- 
den, etc., R. Co. v. Baldauf, 16 Pa. St. 
67, 77; Clark v. Spence, 10 Watts 
(Pa.), 335; Verner v. Sweitzer, 32 Pa- 
St. 208,214; South, etc., R. Co. v. Hen- 
lein, 52 Ala. 606, 612; Swindler v. Hil- 
liard, 2 Rich. L. (S. C.) 286, 305; 
United States Exp. Co. v. Backman, 28 
Oh. St. 144; Berry v. Cooper, 28 Ga. 
543; Hill v. Sturgeon, 28 Mo. 232; 
Grogan v. Adams Exp. Co., 5 Cent. 
Rep. 202; Davidson v. Graham, 2 Oh. 
St. 131, 141; Whitesides v. Russell, 8 
Watts & S. (Pa.) 44, 49; Alden v. Pear- 
son, 3 Gray (Mass.), 342; Clark v. 
Barnwell, 12 How. (U.S.) 272; King 
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delivery of them by him in a broken, deficient, or damaged 
condition,! or of a delivery of them to him for carriage and his 
failure to deliver them according to his undertaking within a rea- 
sonable time,’ without more, casts upon him the burden of 
showing that the loss happened notwithstanding the exercise of 
due care on his part to prevent the same. 


v. Shepherd, 3 Story (U.S.),349; Gray 
v. Mobile Trade Co., 55 Ala. 387, 399; 
Shaw v. Gardner, 12 Gray (Mass.), 488; 
Colton v. Cleveland, etc., R. Co., 67 
Pa. St. 211; Wertheimer v. Pennsylva- 
nia R. Co., 17 Blatchf. (U. S.) 421, 
Graham v. Davis, 4 Oh. St. 362; Chi- 
cago, etc., Co. v. Moss, 60 Miss. 1003; 
s.c.45 Am. Rep. 428; Chicago, etc., R. 
Co. v. Abels, 60 Miss. 1017, 1023; Pat- 
terson v. Clyde, 67 Pa. St. 500, 506; 
Little Rock, etc., R. Co. v. Talbot, 39 
Ark. 523, 529; Hunt v. Propeller 
Cleveland, 6 McLean (U. S.), 76; 
Brown v. Adams Exp. Co., 15 W. Va. 
812, 818; Dunseth v. Wade, 3 Ill. 285, 
288; Smyrl v. Niolon, 2 Bailey (S. C.), 
421; Dale v. Hall, 1 Wils. 281; Mitchell 
v. United States Exp. Co., 46 Ia. 214; 
Hays v. Kennedy, 41 Pa. St. 378, 384; 
Humphreys v. Reed, 6 Whart. (Pa.) 435, 
444; Kirk v. Folsom, 23 La. Ann. 584; 
Price v. Ship Uriel, 10 La. Ann. 413; 
First Nat. Bank v. Graham, 85 Pa. St. 
91; Hussey v. Saragossa, 3 Woods (U. 
8.), 380; Choate v. Crowninshield, 3 
Cliff. (U. S.) 184; Rich v. Lambert, 12 
How. (U. S.) 347; Propeller Niagara v. 
Cordes, 21 How. (U.S.) 26; Chouteaux 
v. Leech, 18 Pa. St. 324; Hooper v. 
Rathbone, Taney (U. S.), 519; Bell v. 
Reed, 4 Binn. (Pa.) 127, 135; The 
Mohler, 21 Wall. (U. S.) 230; The 
Ocean Wave, 3 Biss. (U. S.) 317; 
Levering v. Union, etc., Co., 42 Mo. 
88, 95; Ang. Carr., § 202; Story 
Bailm., § 529; 2 Kent Com. 587. 
Contra, Lamb v. Camden, etc., R. Co., 
46.N. Y. 271 (two of the five judges 
dissenting). 

! Collins v. Bennett, 46 N. Y. 499; 


Logan v. Mathews, 6 Pa. St. 417; 
Funkhouser v. Wagner, 62 Ill. 59; 
Bennett v. O’Brien, 37 Ill. 250; Merri- 
man v. Brig May Queen, 1 Newb. (U. 
S.) 464, 474; Montgomery, etc., R. Co. 
v. Moore, 51 Ala. 396; Hall v. Cheney, 
36 N. H. 26, 30; American Exp. Co. v. 
Sands, 55 Pa. St. 140; Hastings v. 
Pepper, 11 Pick. (Mass.) 41, 44; Steele 
v. Townsend, 37 Ala. 241, 253; Shriver 
v. Sioux City, etc., R. Co., 24 Minn. 
506; Tardos v. Ship Toulon, 14 La. 
Ann. 429; Rochereau v. Bark Hansa, 


14 La. Ann. 431; Hussey v. Saragossa,. 


8 Woods (U. S.), 380; Murphy v. Sta- 
ton, 3 Munf. (Va.) 239; Tarbox v. 
Eastern Steamboat Co., 50 Me. 339, 
343; Davis v. Wabash, etc., R. Co., 89 
Mo. 340; s.c. 1S. W. Rep. 327; Buddy 
v. Wabash, ete., R. Co., 20 Mo. App. 
206; Baker v. Brinson, 9 Rich. L. (S. 
C.) 201; Union Exp. Co. v. Graham, 
26 Oh. St. 595; Singleton v. Hilliard, 
1 Strobh. L. (S. C.) 203, 218; Ameri- 
can Exp. Co. v. Sands, 55 Pa. St. 140; 
Farnham v. Camden, etc., R. Co., 55 
Pa. St. 53; Clark v. Barnwell, 12 How. 
(U. S.) 272; Spyer v. The Mary Belle 
Roberts, 2 Sawy. (U. S.) 1: Hunt v. 
The Cleveland, 6 McLean (U. S.), 76, 
79; Roberts v. Riley, 15 La. Ann. 103; 
Turney v. Wilson, 7 Yerg. (Tenn.) 
340, 343; Ewart v. Street, 2 Bailey 
(S. C.), 157, 161; Schooner Emma 
Johnson, 1 Sprague (U. S.), 527; 
Bearse v. Ropes, 1 Sprague (U.S.), 331; 
Letchford v. Golden Eagle, 17 La. 
Ann. 9. 

2 Nettles v. South Carolina R. Co., 
7 Rich. L. (S. C.) 190; Mann v. Birch- 
ard, 40 Vt. 326, 338. 
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§ 4. Asto Non-Dexivery. (1.) Demand and Refusal a Con- 
version. —It is merely another way of stating the proposition 
embodied in the preceding section, to say that, as a general rule, 
a demand by the bailor or owner, upon the bailee, for the rede- 
livery of the thing bailed, after the arrival of the time when, by 
the terms of the bailment, the latter is required to redeliver it, 
and a refusal by the bailee to redeliver it, is, without more, evi- 
dence of a tortious conversion of it, unless the circumstances of 
the case in themselves negative such a conclusion.! 

Mr. Justice Story states this to be the rule of the civil law in 
the case of a pledge or pawn, and he conceives it to be also the 
rule of the common law, but with this qualification, — that * if 
a suit should be brought against the pawnee for a negligent loss 
of the pawn, then it would be incumbent on the plaintiff to sup- 
port the allegations of his declaration by the proper proofs, and 
the onus probandi, in respect to negligence, would be thrown on 
him.”’ ? 

(2.) Delivery to the Wrong Person a Conversion. — Delivery 
of the property by the bailee to a person not entitled thereto, is 
in law a conversion of the property and renders the bailee liable, 
irrespective of the question of negligence or bad faith in making 
such delivery.’ 


1 Phillpot v. Kelly, 3 Ad. & El. 106; denceof aconversion.’”’? Anon., 2 Salk. 
Cranch v. White, 1 Bing. (New Cas.) 655. In another old case it was ruled 
414; Ang. Carr., § 38; Story Bailm., § that trover would not lie against a 
339; Vaughan v. Webster, 5 Harr. wharfinger from whose possession 
(Del.) 256; Lockwood v. Bull, 1 Cow. goodshad beenstolen or lost. Ross ». 
(N. Y.) 322. Jobnson, 5 Burr. 2825. Though it was 

2 Story Bailm.,§ 339. Thisisprob- held that it would lie against the cap- 
ably the meaning of the decision in an tain of a ship for delivering goods, 
old nisi prius case before Trevor,C.J., against an express direction, to a 


in the third year of Ann, wherein it 
was ruled that ‘‘ trover lies not against 
a carrier for negligence, as for losing 
a box, but it does for an actual wrong, 
as if he break it to take out goods or 
sell it. And therefore denial is no evi- 
dence of a conversion, if the thing ap- 
pears to have been really lost by negli- 
gence; but if that does not appear, or 
if the carrier had it in custody when 
he denied to deliver it, it is good evi- 


wharfinger, on account of a claim for 
wharfage which was not made out. 
Lucas v. Hay, 4 T. R. 260. For a prec- 
edent of an instruction submitting the 
case to the jury on the theory of con- 
version, where the plaintiff’s trunk was 
lost in the hands of an omnibus line, 
see Verner v. Sweitzer, 32 Pa. St. 208, 
209. 

8 Willard v. Bridge, 4 Barb. (N. Y.) 
361, 367; Hawkins v. Hoffman, 6 Hill 
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This is especially true in respect of carriers. ‘* No obligation 
of the carrier,’’ says Peckham, J., ‘‘ is more rigorously enforced 
than that which requires delivery to the proper person; and the 
law will allow, in fact, of no excuse for a wrong delivery, except 
the fault of the shipper himself; and when there is any doubt, 
and it can be détermined by documentary evidence, its produc- 
tion should be required.”’ ? 

(3.) Some Evidence of Non-Delivery Necessary to Shift 
Burden of Proof.—It is a general, though not an universal 
rule, that where the law presumes the affirmative of any matter 
in issue, it is incumbent on the party who avers the contrary in 
his pleading, to prove it, although this may require him to prove 
a negative. Thus, where any act is required to be done by a 
person, the omission of which would make him guilty of a crim- 
inal neglect of duty, the law, it has been held, presumes the 
affirmative, and throws the burden of proving the negative upon 
the party who insists upon it. Therefore, where the plaintiff 
declared that the defendants, who had chartered his ship, put on 
board a dangerous commodity, by which a loss happened, with- 


out due notice to the captain, or to any other person employed 
in the navigation, it lay upon him to prove such negative aver- 
ment.2 


So, in a suit for tithes in a spiritual court, the defendant pleaded 
that the plaintiff had not read the Thirty-Nine Articles, and the 
court put the defendant to prove it, though a negative; where- 
upon he moved the King’s Bench for a prohibition, which was 
denied, on the ground that in such a case the law will presume 
that a person has read the Articles; for otherwise he would lose 
his benefice. ‘* And when the law presumes the affirmative, then 
the negative is to be proved.’’® 

So, upon an information against Lord Halifax for refusing to 
deliver up the rolls of the auditor of the Court of Exchequer, 
that court put upon the plaintiff the burden of proving a nega- 


(N. Y.), 588; Lubbart v. Ingles,1 Stark. (N. Y.),9 Cent. Rep. 285; citing Hutch. 
R, 104; Clark v. Spence, 10 Watts (Pa.), Carr., § 180; Ang. Carr., § 324. 
335, 337, per Rogers, J. 2 Williams v. East India Co., 3 East, 
! Furnam v. Union Pacific R. Co. 192. 
3 Monke v. Butler, 1 Rolle Rep. 83. 
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tive, namely, that Lord Halifax did not deliver them; for «a 
person shall be presumed duly to execute his office until the con- 
trary appear.” ! 

Applying this principle to the subject under consideration, we 
find that the following statement, from the text of Greenleaf, 
has been often quoted with approval: ** [f the loss or non-delivery 
of the goods is alleged, the plaintiff must give some evidence in 
support of the allegation, notwithstanding its negative charac- 

The same principle is thus expressed by the late Mr. Hutchin- 
son: ** Although the claim of the plaintiff, in an action for the 

loss of the goods, may rest upon negligence or a non-feasance, 
and not upona positive misfeasance, and would therefore seem to 
require proof of a negative character, the burden of showing the 
loss is unquestionably upon him, and he must give some proof of 
the allegation of the loss, notwithstanding its negative character ; 
and if it be out of his power to show positively the loss of the 
goods, he must, at least, show such circumstances as would create 
the inference against the defendant that they had been lost; as, 
for instance, that they had been bailed to the carrier a sufficient 
length of time to be transported to their destination, and had not 
been received or delivered to the person entitled to them, to 
whom they were consigned. As thus stated, the law casts on the 
plaintiff the duty of proving non-delivery.’* * 

(4.) Strength of Such Evidence. — But it is said that slight 
evidence of non-delivery will be sufficient.* It has been held not 

necessary that the plaintiff should prove the fact by a prepon- 


1 Halifax’s Case, Bull. N. P. 298. 372; s.c. 33 Eng. L. & Eq. 235; Gil- 
For another ancient case, decidedupon bart v. Dale, 5 Ad. & El. 543; Anchor 
substantially the same principle, see Line v. Dater, 68 Ill. 369; Chicago, etc., 


Rex v. Coombs, Comb. 57. R. Co. v. Northern Line Packet Co., 70 
22 Greenl. Ev., § 228. The same _ Il. 217; Day v. Ridley, 16 Vt. 48, 51. 
language is found in Angell on Car- 3 Hutch. Carr., § 764; quoted with 


riers, § 470, and is approved in Wood- approvalin South, etc., R.Co. v. Wood, 
bury v. Frink, 14 Ill. 279, andin South, 71 Ala. 215; s.c. 46 Am. Rep. 309; s. 
etc., R. Co. v. Wood, 71 Ala. 215; s.c. c. on former appeal, 66 Ala. 167; 41 
46 Am. Rep. 309. See also Phill. Ev. Am. Rep. 749. 

75; Griffiths v. Lee, 1 Car. & P. 110; * Woodbury v. Frink, 14 Ll. 279; 
Tucker v. Cracklin, 2 Stark. Rep. 385; Chicago, etc., R. Co. v. Dickinson, 74 
Midland R. Co. v. Bromley, 17 C. B. Ill. 249. 
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“8 derance of evidence.’ Accordingly, the mere belief of a witness, 
od who was in a position to know the fact of delivery if it had taken 
place, that it had not taken place, has been held sufficient to shift 
te the burden of proof. Thus: In assumpsit for negligence against 
af, carriers in losing a parcel, delivery to the carrier was shown, and 
ny then, to show that it was never redelivered, the plaintiff ’s shop- 
in man was called, who gave evidence to the effect that he did not 
i= know of its delivery by the carrier, but believed that it could not 
have been delivered without his knowledge. Baron Hullock was 
al of opinion that this evidence was sufficient to call upon the 
he defendants to prove a delivery by their porter or some other 
ey witness; because the plaintiff could not be expected to prove 
vo a non-delivery better than he had done.* But this is quite 
he contrary to the prevailing English view, which is that the gen- 
of eral rule must obtain here which applies in other cases,* 
‘ that where the evidence which the plaintiff produces is 
he equally consistent with the conclusion of a delivery or of a 
te non-delivery, he cannot recover; since the burden is upon 
Sy him, and there is nothing in his evidence to move the court.‘ 
ne Accordingly, where a parcel is to be delivered by the defend- 
ot ant to another carrier for transportation, proof that it was not 
0 received at the end of the transit from such other carrier, is 
- not evidence tending to show that it was not delivered by the 
defendant to such carrier.’ Precisely the contrary has been ruled 
“ in Vermont. In that State it has been held that, where the 
“a 1 Accordingly, it was held proper had sent his servant to the defendant’s 
to refuse the following instruction re- warehouse for the goods, and that the 
l- quested by the carrier: ‘‘ Before the servant had brought back word that 
or plaintiffs can recover in thiscase, they the defendant’s agent said that the 
” must prove, by a preponderance of warehouse had been broken into and 
0 testimony, that the broom-corn in the goods stolen, was no legal evi- 
question was not delivered to them by dence of the loss of the goods. Lamb 
h placing the car containing the broom-_ _v. Western R. Corp., 7 Allen (Mass.), 
D corn upon the track adjacent to plaint- 98. 
fe iff’s warehouse.’’ Chicago, etc., R. 3 Doe d. Welsh v. Langtield, 16 
1 Co. v. Dickinson, supra. Mees. & W. 497. 
? Griffiths v. Lee, 1 Car. & P. 110; * Midland R. Co. v. Bromley, 17 C. 
; s.c. 11 Eng. C. L. 383. Contrary to B. 372; s. c. 33 Eng. L. & Eq. 235; 


XUM 


this, it was ruled in a case in Massa- 
chusetts that evidence that the plaintiff 


Gilbart v. Dale, 5 Ad. & El. 543. 
> Gilbart v. Dale, supra. 
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goods are delivered to a carrier, under a contract that he will 
deliver them to the connecting carrier, for shipment by the lat- 
ter to a destination named, evidence of such delivery and of the 
failure of the goods to arrive at the destination named is sufficient 
to charge the first carrier. The court reason that, in the usual 
course of things, goods forwarded arrive at their destination ; and 
therefore, the fact that goods do not arrive at one end of the 
line is some evidence that they were not sent from the other. It 
seemed just and reasonable to the court that the carrier receiving 
the goods, or any other into whose hands it was proved to have 
come, should, in case of ultimate loss, shown by the owner, ‘ be 
required to show it out of their hands.’’! In a case of this 
kind, where the judgment was affirmed on error, the following in- 
struction was given in the trial court: ‘* The burden of proof of 
the non-delivery of the trunk, at the place of delivery, is on the 
plaintiff; and unless the plaintiff has shown some evidence that 
the trunk was not delivered, the defendant is not required to pro- 
duce any evidence that it was so delivered, in order to sustain his 
defense.?, On the other hand, it was held error, where a car load 
of corn had been transported by a railway company, and was left 
at a flag station on a side-track where it had stood seven or eight 
days, after which on unloading it, it was found that a consider- 
able portion of it was missing, to charge the jury that, ‘ in the 
ease of goods delivered to common carriers for carriage, when 
there is a loss or damage of the goods, the burden of proof is al- 
ways on the carrier to show that his liability terminated before 
the loss or damage in question occurred.’’* The Alabama 
court also found it necessary to apologize for a seeming 
discrepancy between their present ruling and their ruling 
on a former appeal in the same case. ‘* The principle 
there stated,’’ said Stone, J., referring to the former opinion, 


1 Brintnall v. Saratoga, etc., R. Co., 
32 Vt. 665, 675. 

2 Woodbury »v. Frink, 14 Ill. 279. 

3 South, etc., R. Co. v. Wood, 71 
Ala. 215; 8.c.46 Am. Rep. 309; s.c. 
on former appeal, 66 Ala. 167; 41 Am. 
Rep. 749. The court quote from and 


approve the decision of the English 


Common Pleas in Midland R. Co. v. 
Bromley, 17 C. B. 372; s. c.33 Eng. L. 
& Eq. 235, which, as above seen, is op- 
posed to some of the American authori- 
ties, in that it requires the owner to 
prove the negative fact of non-deliv- 
ery by a preponderance of evidence. 
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«js strictly applicable to a case where freight is delivered, but is 
found in a broken or damaged condition. In such case, the onus 
is evidently on the carrier to exculpate itself from all blame in the 
matter of the breakage or damage. But in this case the question 
rests on different principles. The question is the non-delivery 
of the corn, not the condition in which it was delivered. On 
this question, as we have shown above, the onus is on the plaint- 
iff primarily to make some proof of the non-delivery. This 
question, as we have shown, being a subordinate one, and of 
easy proof when the freight is delivered at a depot, becomes 
very material when the freight is delivered at a private siding, as 
in this case.”’' The language in the former opinion, thus ex- 
plained, was the following, in the opinion of the court on the 
former appeal, given by Somerville, J.: ** The first charge re- 
quested by the appellant was properly refused. It was vicious, 
in assuming that the liability of the railway company depended 
on its negligence, or that of its agents. Being a common car- 
rier, the road, in the absence of a special contract limiting its 
common-law liability, was an insurer against every loss or dam- 
age except that occasioned by the act of God or the public enemy. 
It is obnoxious to the further objection that it fails to recognize 
the duty of exculpation which is always cast on common carriers, 
where a damage or injury is shown in the case of goods delivered 
to them for carriage. In such cases, the general rule is that the 
onus of proof is always on the carrier to show that his liability 
terminated before the loss or damage occurred.”’ 

§ 5. As to Loss sy Tuerr.—In the case of a gratuitous 
bailee this question does not present much difficulty, for he is 
liable only for slight care and answerable only for gross negli- 
gence; and it will ordinarily be a good defense on his part to 
show that he took as good care of the plaintiff ’s goods as he did 
of his own.? On clearer grounds the rule would be the same in 
a case where the defendant has furnished warehouse room merely 
for a rental or reward, without undertaking any duty of watch- 


1 Jb., 71 Ala. 219; s. c 46 Am. Kenyon that the defendant exonerated 
Rep. 313. himself by showing that he took as 

2 In an old case where the bailment goodcare of the goods as he did of his 
was for reward, it was ruled by Lord own. Finucane v. Small, 1 Esp. 315. 
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fulness or ecare.!’ But in an ordinary bailment for hire, the 
bailee unquestionably does assume the duty of exercising reason- 
able watchfulness and care, to prevent theft as well as to pre- 
vent other losses of or injuries to the thing bailed. Is it not, 
then, a reasonable conclusion that, where the thing is lost and he 
fails to give any better account of the loss than that it was 
stolen from him, he ought to be required to make good the 
damage? ‘The courts, it is to be confessed, do not generally so 
hold. They generally agree that it is not enough in such a case 
for the bailor to rest upon the evidence that the goods were 
stolen from the bailee, but that he must give ofher evidence tend- 
ing to show negligence on the part of the latter or his servants.? 
It will be easier in reason to uphold this rule in the case of 
private bailees than in the case of bailees who carry on a public 
business, such as warehousemen, carriers, safe deposit companies 
and innkeepers. The necessity of preventing theft by the car- 
rier’s servants is well known to have been the principal founda- 
tion of the ancient rule of the common law which placed the 
carrier under the onerous liability of an insurer in respect of all 
losses happening through other causes than the act of God or the 
king’s enemies. It is not perceived why the same consideration 
should not operate to require public bailees of whatever char- 
acter to show, in the case of loss by theft, that the theft hap- 
pened notwithstanding the exercise of reasonable care on their 
part. The following reasoning of Mr. Circuit Judge (afterwards 
Chancellor) Walworth, to a jury, in an action against a ware- 
houseman for the value of certain goods stored with him and 
lost, where the defense was that the store had been entered by 
thieves or incendiaries, who had set fire to it, in which fire the 
loss had happened, remains, although the decision has been over- 
ruled in the State in which it was pronounced, of much force: 
‘¢ In all cases of bailment of property to a person who carries on 


a public business of receiving it into his custody or under his 


! See Schmidt v. Blood, 9 Wend. 
(N. Y.) 268, 271; Finucane v. Small, 
1 Esp. 315. 

2 Lamb v. Western R. Corp., 7 
Allen (Mass.), 98; Mayo v. Preston, 


75 N. 
Y. 260; reversing s.c. 11 Jones & Sp. 
1; (overruling, it seems, Platt v. Hib- 
bard, 7 Cow. (N. Y.) 497, 500); Madan 
v. Covert, 45 N. Y. Super. 245. 


131 Mass. 304; Claflin v. Meyer, 
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care for reward, it is necessary that a strict rule should be en- 
forced against the bailee, to prevent fraud. Hence, when prop- 
erty entrusted to a warehouseman, wharfinger, or storing and 
forwarding merchant, in the ordinary course of business, is lost, 
injured, or destroyed, the weight of proof is with the bailee, to 
show a want of fault or negligence on his part; or, in other 
words, to show the injury did not happen in consequence of his 
neglect to use all that care and diligence on his part, that a 
prudent or careful man would exercise in relation to his own 
property.’’! The duty of watchfulness on the one hand, and 
the physical circumstances attending the theft on the other, may, 
however, be such that the fact of the theft will carry with it a 
presumption of negligence. This is well illustrated by an inter- 
esting case in Pennsylvania, where an action was sustained against 
a safe deposit company for the value of some government bonds 
which had been intrusted to them by the plaintiff for safe keep- 
ing, and which had been stolen from the safe in which they were 
kept. The circumstances of the theft were unknown, but there 
was no evidence that the safe had been broken or that the lock 
‘* These facts,’ said Mercur, J., 


had been tampered with. 
‘* being unquestioned, and the bonds having been taken from the 
safe, it necessarily follows that it had been opened with a key 


suited to the lock. In order to get access to the safe, a person 
would be obliged to step into the vault. If he entered during 
business hours, one key would enable him to procure the bonds; 


! Platt v. Hibbard, 7 Cow. (N. Y.) 
497, 500. In a note to this case the re- 
porter, Esek Cowen (afterwards a dis- 
tinguished judge of the Supreme Court 
of New York), expresses a doubt of 
the soundness of the language above 
quoted, citing some English decisions, 
elsewhere considered: Harris v. Pack- 
wood, 3 Taunt. 264; Marsh v. Horne, 
5 Barn. & C. 322; Clay v. Willand, 1 H. 
Bl. 298. He concludes thus: ‘The 
distinction here seemed to be, that 
when there is a total default to deliver 
the goods bailed, on demand, the onus 
of accounting for the default lies with 
the bailee; otherwise he shall be 


VOL. XXII. 


deemed to have converted the goods 
to his own use, and trover will lie; 
but when he has shown a loss, or 
where the goods are injured, the law 
will notintend negligence. The onus is 
then shifted upon the plaintiff. In the 
case of a common carrier, however, 
the rule is different. The law pre- 
sumes against him in all cases, even 
of accident, until he shows the loss or 
injury to have arisen from the enemies 
of the State, or the act of God.’’ 
This language has been quoted with 
approval in subsequent cases. For 
instance, Claflin v. Meyer, 75 N. Y. 263. 
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if at other hours, it would require two keys to reach them from 
the office. The fact that the bonds were taken under these cir- 
cumstances, was certainly some evidence that the company had 
not kept ‘ a constant and adequate watch over and upon the safe,’ 
as by its agreement it was bound to do. It further agreed to 
prevent the access of any other renter to the safe of the defend- 
ant in error, and to protect his safe and its contents from any 
dishonesty of the company’s employees. If any third persons 
were given access to the vault, under circumstances that would 
have enable them to unlock the safe and remove the bonds, and 
they had so done, although a contingency not provided for in the 
agreement, yet it cannot be pretended that it would not be evi- 
dence of a want of ordinary care.- So, if the bonds were pur- 
loined by either renter or employee, it was certainly evidence to 
go to the jury of an omission on the part of the company to 
exercise that ordinary care and vigilance which men ordinarily 
exercise and ought to exercise under such circumstances in the 
protection of their own property. The vault and the safe were 
in the possession and under the protection of the company. The 
manner in which the bonds were most probably taken shifted the 
burden of proof. It threw upon the company the necessity of 
making some explanation to rebut its prima facie negligence.””! 
In a case where the goods of a guest had been lost in the 
custody of an innkeeper and the defense was that the loss had 
happened in consequence of a burglarious entry, it was held that 
proof of the mere fact that the goods had been stolen while in 
the custody of the innkeeper, would not exonerate him, without 
proof of some of the circumstances which ordinarily attend the 
breaking of a house securely fastened; inasmuch as the majority 
of such burglaries may be fairly supposed to result from negli- 
gence on the part of the innkeeper or his servants, or the inmates 
of the house, in which case the innkeeper is liable.2 The 
writer has in his searches met with no case where a common 
carrier has attempted to exonerate himself on the ground that 
the goods were stolen from him, though it is possible that such 
cases may be found. It is scarcely possible that the courts will, 


1 Safe Deposit Co. v. Pollock, 85 2 McDaniels v. Robinson, 26 Vt. 
Pa. St. 391. 317,319. See ante, § 6. 
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in view of the fact that the ancient stringency of the rule against 
carriers was grounded on the necessity of preventing their own 
frauds and the thefts of their servants, allow such a defense to 
prevail, even if the carrier should attempt by contract to limit 
his liability for such a loss. If, however, the carrier completes 
the transit so that his liability becomes merely that of a ware- 
houseman, the courts will no doubt apply to him the rule which 
they would apply in the case of any other warehouseman, which, 
as above seen, exonerates him unless negligence in addition to 
the mere fact of theft is shown. 

§ 6. Burpen on INNKEEPER TO SHOW MANNER OF Loss or Pay 
DamaGes. — It has been well said concerning the liability of an 
innkeeper : ** He is bound to take all possible care of the goods, 
money, and baggage of his guests, deposited in his house, or en- 
trusted to the care of his family or servants; and he is responsi- 
ble for their acts, as well as for the acts of other guests. If the 
goods of the guests are damaged in the inn, or are stolen from it 
by the servants, or domestics, or by a stranger guest, he is bound 
to make restitution; for it is his duty to provide honest servants, 
and to exercise an exact vigilance over all persons coming into 
his house, as guests or otherwise. His responsibility extends to 
all his servants and domestics, and to all the moneys of his guests 
which are placed within the inn; and he is bound in every event 
to pay for them if stolen, unless they were stolen by a servant or 
companion of the guest.’’! ‘*And by the better authorities,’’ 
adds the Supreme Court of Nebraska, ** such seems to be the ex- 
tent of.the rule, where the goods are stolen from the inn, and as 
in this case, there is no evidence to show how it was done, or by 
whom; the only exceptions being those losses arising from the 
negligence of the guest himself, the act of a companion guest or 
superior, or, as many of the cases put it, ‘ irresistible force.’ ’’ 2 


1 Houser v. Tulley, 62 Pa. St. 92; s. 
c. 1 Am. Rep. 390; Dunbier v. Day, 12 
Nebr. 596, 606; s.c.41 Am. Rep. 772, 
775. 

2 Dunbier v. Day, supra, opinion by 
Lake, J. The learned judge cites Red. 
Carr., § 596; Pinkerton v. Woodward, 
83 Cal. 557; Sibley v. Aldrich, 33 N. H. 


558; Shaw v. Berry, 31 Me. 478; Mc- 
Daniels v. Robinson, 26 Vt. 316; Piper 
v. Manny, 21 Wend. 332; Howth v. 
Franklin, 20 Tex. 798; Johnson ¢. 
Richardson, 17 Ill. 302; Mason v. 
Thompson, 9 Pick. 28u; s. c. 20 Am. 
Decisions, 471. 
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From this statement it follows that, in order to discharge the inn- 
keeper, it is not enough to show that the loss or damage did not 
happen through his negligence or that of his servants.' Quali- 
fying this doctrine, it has been said in Texas that the innkeeper 
may discharge himself by showihg that he has used extreme care 
and diligence. And the Nebraska court hold that when it is es- 
tablished that the loss occurred within the inn, to prove which de- 
volves upon the guest, the burden of showing it to be within one 
of these exceptions is cast upon the innkeeper ;* for, ** from the 
nature of the case, « guest cannot be presumed to have the means 
of knowing who is the guilty party nor of establishing the fact of 
delinquency on the part of the innkeeper.”’* From this it nec- 
essarily follows that an innkeeper is liable for money stolen from 
his guest, the guest himself not being negligent, and there being no 
evidence to show how, by whom, or why it was stolen.’ But this 
rule, it seems, applies only in the case of the loss or damage of the 
goods of guests, and not to the loss or damage of the goods of 
permanent boarders at the inn. It is a rule established by the 
common law for the protection of travelers and passengers; it 
does not apply in the case of a party who comes on a special con- 
tract to board.’ In the case where a boarder seeks to charge the 
innkeeper with liability for loss or damage of his woods, it is in- 
cumbent upon him to prove negligence.’ 

§ 7. As ro BreakaGe, LEAKAGE or DamaGe— As intimated in 
a preceding section,’ the rule is precisely the same in the case of 
a total loss, 7.e., non-delivery, as in the case of damage, break- 


age or leakage, with an exception hereafter stated. The obliga- 


1 Shaw v. Berry, 31 Me.478; Sibley (Tenn.) 746; Willard v. Reinhardt, 2 
wv. Aldrich, 383 N. H. 553; Piper v. E.D. Smith (N. Y.), 148. 
Manny, 21 Wend. 282. 7 Story Bailm., § 475; Chamberlain 
* Howth v. Franklin, 20 Tex. 798, v. Masterson, supra; Manning v. Wells. 
802. supra; Jeffords v. Crump, supra. See, 
* Dunbier v. Day, 12 Nebr. 596,607. further, as to the liability of boarding 
So heldin Norcross v. Norcross, 53 Me. house keepers, Dansey v. Richardson, 3 
163. El. & Bl. 144; s. c. 25 Eng. L. & Eq. 76; 
* Johnson v. Richardson, 17 Ill. 302, Holder v. Soulby, 8 C. B. (N. 8.) 254; 


305. Johnson v. Reynolds, 3 Kan. 257; Wiser 
5 Dunbier v. Day, supra. v. Chesley, 53 Mo. 547. 
® Chamberlain v. Masterson, 26 Ala. 8 Ante, § 3. 


Manning v. Wells, 9 Humph. 
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tion of the bailee to redeliver the thing bailed in as good condition 
as that in which it was when he received it, with the exception 
hereafter stated, is co-extensive with his obligation to redeliver 
it at all, and rests upon the same grounds. With this excep- 
tion, he has undertaken not only the duty to redeliver, but to 
redeliver in as good a condition as when received. Accord- 
ingly, we find that in stating the rule which casts the burden 
of proof upon the bailee, the courts are in the constant habit 
of using the words ** loss or damage’’ in the same sentence, — 
the juridical conception being that there is ordinarily no 
distinction between the two cases. The exception to this 
rule is this: Where the nature of the thing bailed is such as 
to render it as probable that the damage may have arisen 
through its own inherent defects, as through the negligence of the 
bailee, then, in the opinion of some judges, the law will not pre- 
sume negligence from the mere happening of the damage, but 
will require some additional proof of it on the part of the plaintiff. 
This rule has been thus stated: ** When the damage to the thing 
shipped is apparently the result of its inherent nature or inherent 
defects, the shipper must show something more than its damaged 
condition before the carrier can be called onto explain. He must 
show some injury to the thing shipped which cannot be the result 
‘of its inherent nature or defects, before the burden is cast upon 
the carrier to show that he is not in fault.””! 

On this principle, proof of the decay of perishable fruit com- 
mitted to a common carrier is not of itself sufficient evidence of 
negligence to charge him with liability for its deterioration.” The 
same principle exonerates a carrier from responsibility for /eak- 
age arising from an imperfection in the cask, and not caused by 

any negligence or omission on his part.’ 


1 Hussey v. The Saragossa, 3 Woods — sponsible for the leakage of a liquid oc- 
(U. S.), 380, per Woods, J. casioned by the peculiar nature of the 

2 Story Bailm., § 492a; Howard v. liquid itself, or by secret defects exist- 
Wissman, 18 How. (U. S.) 231; Brig inginthe casks, unknown to the car- 
Collenberg, 1 Black (U.S.), 170. Com- rier, when he received them for ship- 
pare Boyce v. Anderson, 2 Pet. (U.S.) ment; nor is he responsible for a 
180. diminution or leakage from barrels, 

’ Hudson v. Baxendale, 2 Hurl. & though they be such as are commonly 
N. 575. At least the carrier is not re- used for similar purposes, if the bar- 
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Where a horse, in apparent good health and condition, was 
shipped on board a steamer, and was delivered at the end of the 
voyage in a sick and dying condition, but without any fractures, 
wounds, or any external or visible injury, it was held that some 
negligence or carelessness on the part of the carrier which would 
account for the condition in which the horse was delivered, must 
be shown by the shipper, before he could put the carrier in fault 


and recover damages for injury to the horse.! 

The rule as to carriage of live animals is, that the carrier is not 
an insurer against injuries arising from the nature and propensi- 
ties of the animals and which diligence and care cannot prevent ;? 
and where the owner accompanies them, the burden of proof, in 
an action for their injury grounded upon negligence, is upon the 


owner, and not upon the carrier.® 


And so in the case of a hired 


slave who had disappeared while in the defendant's employment, 
but whether he had died or had escaped was not clear from the 


evidence, it was ruled that the burden was on the plaintiff to show 


rels become unfitted to hold their con- 
‘tents by causes connected with the 
mature and condition of the article, 
which the carrier could not control. 
Thus, hog’s lard having certain quali- 
ties which make its leakage from or- 
dinary barrels or wooden casks un- 
avoidable in hot weather, it has been 
held that one who ships it in that con- 
dition froma southern port for a long 
voyage, through low latitudes in mid- 
summer, takes upon himself the risk 
of all losses which necessarily proceed 
from that cause. Nelson v. Woodruff, 
1 Black (U. S.), 156, 160. 

! Hussey v. The Saragossa, 3 Woods 
(U. S.), 880. Inso holding, Mr. Cir- 
cuit Judge Woods said: ‘As well 


might a passenger who embarks in 
good health claim to support an action 
for damages against the common car- 
rier, by simply showing that, when 
he disembarked at the end of his voy- 
age, he was in a sick and debilitated 
condition. 


The liability of a common 


carrier of animals is not in all respects 
the same as that of a common carrier 
of inanimate property. For instance, 
he is not an insurer against injuries aris- 
ing from the nature and propensities 
of the animals, and which diligent care 
could not prevent. He is not liable 
for disease contracted without his 
fault after the stock is delivered to 
him.”’ 

2 Clark v. Rochester, etc., R. Co., 14 
N. Y. 570; Smith v. New Haven, etc., 
R. Co., 12 Allen (Mass.), 531; Hall v. 
Renfro, 3 Metc. (Ky.) 51. 

8 Clark v. St. Louis, ete., R. Co., 64 
Mo. 440; Elizabeth, ete., R. Co. v. 
Wedger (Ky.), 13 Am. Law Reg. (N. 
8.) 45, 149; McBeath v. Wabash, etc., 
R.Co., 20 Mo. App. 445. Compare 
White v. Winnesimet Co., 7 Cush. 
(Mass.) 155; Ohio, etc., R. Co. v. Dun- 
bar, 20 Il]. 623; Harris v. North Ind. 
Co., 20 N. Y. 232; Kimbail v. Rutland, 
etc., R. Co., 26 Vt. 342. 
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that his loss was occasioned by the want of ordinary care on the 
part of the defendant.! 

But it cannot escape observation that this exception tothe gen- 
eral rule has been very sparingly admitted by the American 
judges. In the case of the breakage in the hands of a car- 
rier of the most fragile articles, such as glass,’ or other glass 
goods,’ or glass counter cases,‘ or marble slabs packed in a box,’ 
or a liquid put up in a glass vessel,® — it has been held that the 
burden is on the carrier to show that the injury happened under 
circumstances which exonerated him from paying the dam- 
ages; 7 and the same rule has been applied in the case of the leak- 
age of wine from casks.* But where the exception was against 
liability for leakage or breakage, and the goods consisted of some 
casks of wine, it was held that the fact that the casks were of an 
inferior quality, threw upon the claimant the burden of proving 
that the injury to the casks was caused by the negligence of 
those navigating the ship, and that the leakage was greater 
than the average in such casks.* 

§ 8. APPLICATION OF THE FOREGOING PRINCIPLES IN THE CASE 
oF Common Carriers. (1.) A Division of Judicial Opinion 
Stated. — A common carrier is liable at common law as an in- 
surer for any loss or damage of the goods entrusted to him for 
carriage, except such as happens through the act of God, or of 
the enemies of the State,” or of the owner of the goods." He 
may also, by special contract with the shipper, further restrict 
his liability, except for loss or damage happening through the 


1 Runyan v. Caldwell, 7 Humph. ageare Hall v. Cheney, 36 N. H. 26, 


(Tenn.) 184. 30; American Exp. Co. v. Sands, 55 Pa. 
2 Drew v. Red Line Transit Co.,3 St. 140; Steel v. Townsend, 37 Ala. 
Mo. App. 495. 247, 253. 
8 Tardos v. Ship Toulon, 14 La. 8 Rochereau v. Bark Hansa, 14 La. 
Ann. 429. Ann. 431. 
4 Merriman v. The May Queen, 1 * 630 Quarter Casks, 14 Blatchf. (U. 
Newb. (U. S.) 464, 474. S.) 517; Vaughan v. 603 Casks, 7 Ben. 
5 Shriver v. Sioux City, etc.,R.Co., (U.S.) 506. 
24 Minn. 506. 10 Forward v. Pittard, 1 T. R. 27; 
6 Hastings v. Pepper, 11 Pick. Read v. Spaulding, 30 N. Y. 630; 
(Mass.) 41, 44. Nugent v. Smith, 1 C. P. Div. 43. 
7 Other cases where the same rule 1 Murphy v. Staton, 3 Munf. (Va.) 


has been applied in the case of break- 239. 
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negligence or fraud of himself or his servants; but such a con- 


tract, in so far as it undertakes to exonerate him from liability 


for loss or damage caused by the negligence or fraud of himself 
or his servants, is void, as being inconsistent with his undertak- 


ing and contrary to public policy.'. Whether his liability rests 
I y y 


as at common law, or is thus further restricted by the terms of a 


special contract with the shipper, the owner of the goods ordi- 
narily makes out a prima fucie case to charge him by proving 
the fact of delivery to him, and of non-delivery by him after 
the lapse of a reasonable time, or of delivery to him in a good 
condition and of redelivery by him in a damaged condition, ac- 


cording to the principle stated 


in a preceding section.? This 


! Swindler v. Hilliard, 2 Rich. L. 
(S. C.) 286; United States Exp. Co. v. 
Backman, 28 Oh. St. 144, 155; Union 
Exp. Co. v. Graham, 26 Oh. St. 595; 
Graham v. Davis, 4 Oh. St. 362; 
Welch v. Railroad Co., 10 Oh. St. 65; 
Railroad Co. v. Cunan, 19 Oh. St. 1; 
Berry v. Cooper, 28 Ga. 543; Farnham 
v. Camden, etc., R. Co., 55 Pa. St. 53; 
Grogan v. Adams Exp. Co. (Pa.), 5 
Centr. Rep. 298; Lamb v. Camden, 
etc., R. Co., 46 N. Y. 271; American 
Exp. Co. v. Sands, 55 Pa. St. 140; 
Southern Exp. Co. v. Moon, 39 
Miss. 822; The City of Norwich, 4 
Ben. (U. S.) 271; United States Exp. 
Co. v. Backman, 28 Oh. St. 144; Black 
v. Goodrich Transportation Co., 55 
Wis. 319; Chicago, etc., R. Co. v. 
Abels, 60 Miss. 1017; Kansas City, 
etc., R. Co. v. Simpson, 30 Kan. 645; 
Moulton v. St. Paul, etc., R. Co., 31 
Minn. 85. On this point all American 
courts seem to be agreed. 

2 Ante, § 3; Hussey v. Saragossa, 3 
Woods, 380; Ang. Carr., § 202; Story 
Bailm., § 529; Choate v. Crownin- 
shield, 3 Cliff. 184, opinion by Mr. Jus- 
tice Clifford; Clark v. Barnwell, 12 
How. (U. S.) 272; Rich v. Lambert, 
Id. 347; Chitty on Carriers, 242; Story 
on Bailments, §§ 528, 529; 3 Kent Carr. 


213; 1 Smith’s Leading Cas. 313; 
Smith Merc. Law, 348; Propeller 
Niagara v. Cordes, 21 How. (U. 8.) 26; 
Chouteaux v. Leech, 18 Pa, St. 224, 
Falnd on Ship., § 257; Marv. Wr. on 
Sal. 21; Parson Merc. Law, 348; 
Hooper v. Rathbone, Taney (U. S.), 
519; Bell v. Reed, 4 Binn. (Pa.) 127, 
135; Tarbox ». Eastern Steamboat 
Co., 50 Me. 339, 343; Beckman ». 
Shouse, 5 Rawle (Pa.), 179, 189; 
Tucker v. Cracklin, 2 Stark. 385; 
Hawkes v. Smith, 1 Car. & M. 72; 
Day v. Ridley, 16 Vt. 48; Van Winkle 
v. South Carolina R. Co., 38 Ga. 32; 
Little v. Boston, etc., R. Co., 66 Me. 
239; Davis v. Wabash, etc., R. Co., 86 
Mo. 340; s. c. 1 S. W. Rep. 327; 13 Mo. 
App. 449; Adams v. Stettaners, 61 III. 
184, 187; Fairfax v. New York Central, 
etc., R. Co., 73 N. Y. 167, 170; Turn- 
bull v. Citizens’ Bank, 16 Fed. Rep. 145, 
148; United States v. Pacific Exp. Co., 
15 Fed. Rep. 867; Buddy v. Wabash, 
etc., R. Co., 20 Mo. App. 206; Turney 
v. Wilson, 7 Yerg. (Tenn.) 340; Cam- 
den, etc., R. Co. v. Baldauf, 16 Pa. 
St. 67, 77; Clark v. Spence, 10 Watts 
(Pa.), 335; Verner v. Switzer, 32 Pa. 
St. 208, 214; South, etc., R. Co. v. 
Henlein, 52 Ala. 606, 612; Fairfax v. 
New York, etc., R. Co., 67 N. Y. 11 


4 
th 
| 


XUM 


BURDEN OF PROOF IN ACTIONS AGAINST CARRIERS. 


217 


done, the carrier must exonerate himself or pay damages. At 


this point there is a divergence in the judicial conception of what 
is necessary on his part to exonerate himself. According to one 


(reversing s. c. 5 Jones & Sp. 516); 
Steers v. Liverpool, etc., Steamship 
Co., 57 N. Y. 1 (distinguishing Cochran 
v. Dinsmore, 49 N. Y. 247); Swindler 
v. Hilliard, 2 Rich. L. (S. C.) 286, 305; 
United States Exp. Co. v. Backman, 28 
Oh. St. 144; Berry v. Cooper, 28 Ga. 
543; Hill v. Sturgeon, 28 Mo. 232; 
Baker v. Brinson, 9 Rich. L. (S. C.) 
201; Union Exp. Co. v. Graham, 26 
Oh. St. 595; Singleton v. Hilliard, 1 
Strobh. L. (S. C.) 208, 218; American 
Exp. Co. v. Sands, 55 Pa. St. 140; 
Farnham v. Camden, etc., R. Co., 55 
Pa. St. 53; Burnell v. New York, etc., 
R. Co., 45 N. Y. 184; Grogan v. Adams 
Exp. Co. (Pa.), 5 Centr. Rep. 298; 
Riley v. Horne, 5 Bing. 217, 226; Clark 
vy. Barnwell, 12 How. (U. S.) 272; 
Spyer v. The Mary Belle Roberts, 2 
Sawy. (U.S.); Hunt v. The Cleveland, 
6 McLean (U.S.), 76,79; The Mohler, 
21 Wall. (U.S.) 230; The Ocean Wave, 
3 Biss. (U. 8S.) 317; Wertheimer v. 
Pennsylvania R. Co., 17 Blatchf. (U. 
S.) 42; The Neptune, 6 Bilatchf. (U. 
8.) 194; Davidson v. Graham, 2 Oh. 
St. 131, 141; Whitesides v. Russell, 8 
Watts & S. (Pa.) 44; Alden v. Pearson, 
3 Gray (Mass.), 342; Levering v. Union, 
etc., Co., 42 Mo. 88, 95; King v. Shep- 
herd, 8 Story (U. S.), 349; Steele v. 
Townsend, 37 Ala. 247; Gray v. Mo- 
bile Trade Co., 55 Ala. 387, 399, 400; 
Mobile, etc., R. Co. v. Hopkins, 41 
Ala. 386; Mobile, etc., R. Co. v. Jar- 
beau, 41 Ala. 644; Shaw v. Gardner, 12 
Gray (Mass.), 488, 490; Mann v. Bir- 
chard, 40 Vt. 326; Colton v. Cleveland, 
etc., R. Co., 67 Pa. St.211; Graham v. 
Davis, 4 Oh. St. 362; Roberts v. 
Riley, 15 La. Ann. 103; Chicago, etc., 
R. Co. v. Moss, 60 Miss. 1003; s. c. 45 


conception it is sufficient for him to present proof which, accord- 


Am. Rep. 428; Chicago, etc., R. Co. v. 
Abels, 60 Miss. 1017; Patterson v. 

Clyde, 67 Pa. St. 500, 506; Little Rock, 

etc., R. Co. v. Talbot, 39 Ark. 523, 529; 

Railroad Co. v. Lockwood, 17 Wall. 

(U. 8.) 357, 376, 377; Brown v. Adams 

Exp. Co.,15 W. Va. 812, 818; Dun- 

seth v. Wade, 3 II!. 285, 288; Ewart v. 

Street, 2 Bailey (S. C.), 157, 161; At- 

wood v. Reliance Transportation Co., 
9 Watts (Pa.), 87; Smyrl v. Niolon, 2 
Bailey (S. C.), 421; Schooner Emma 

Johnson, 1 Sprague (U. S.), 527; 

Bearse v. Ropes, 1 Sprague (U.S.), 331; 

Mitchell v. United States Exp. Co., 46 
Iowa, 214; Whitworth v. Erie R. Co., 
87 N. Y. 413, 419; Lamb v. Camden, 
etc., R. Co., 46 N. Y. 271; Caldwell v. 
New Jersey Steamboat Co., 47 N. Y. 
282; Hays v. Kennedy, 41 Pa. St. 378, 

384; Humphreys v. Reed, 6 Whart. 

(Pa.) 435, 444; Letchford v. Golden 
Eagle, 17 La. Ann. 9; Kirk v. Folsom, 
23 La. Ann. 584; Price v. Ship Uriel, 10 
La. Ann. 413. The following is the cele- 
brated passage of Lord Mansfield on 

this question, often quoted in modern 
opinions: ‘* To prevent litigation, col- 

lusion, and the necessity of going into 
circumstances impossible to be un- 
ravelled, the law presumes against 
the carrier, unless he shows it was 
done by the king’s enemies, or by such 
an accident ascould not happen by the 
intervention of man, as storms, light- 
ning and tempests.’? Forward v. Pit- 
tard, 1 T. R. 27, 33. In cases where 
there is no contract limiting the liabil- 
ity of the carrier, this position is 
beyond all controversy, ‘‘ since every 
thing is negligence which the law does 
not excuse.’’ Dale v. Hall, 1 Wils. 
281. 
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ing to the usual formula of judicial speech, ‘* brings the case 
within the excepted peril; ’’ which means that he must produce 
evidence showing that, at the time of the happening of the loss or 
damage, the excepted peril, — whether it be a peril excepted by 
the rule of the common law or by the terms of a special contract 
with the shipper, — was present and operating as an efficient 
cause of the loss or damage. By showing this, according to this 
conception, he rebuts the presumption of negligence created by 
the naked proof of the fact of the loss or damage, as above 
stated, and the burden of proof then shifts upon the plaintiff to 
prove that, notwithstanding the presence of the excepted peril 
and its operation as an efficient cause in producing the loss or 
damage, the carrier was not guilty of negligence or fault.1_ The 
other conception is that it is not enough for the carrier to show 
that, at the time of the happening of the loss or damage, the ex- 
cepted peril was present and operating to produce it, but that he 
must a/so show that he and his servants were noé guilty of negli- 
gence or fault in the premises, — in other words that the excepted 
peril was the sole cause of the loss or damage.’ 


1 Clark v. Barnwell, 12 How. (U. 
S$.) 272; Spyer v. The Mary Belle 
Roberts, 2 Sawy. (U. S.) 1; Hutt v. 
The Cleveland, 6 McLean (U. S.), 76, 
79; Wertheimer v. Pennsylvania R. 
Co., 17 Blatchf. (U. S.) 421; The Nep- 
tune, 6 Blatchf. (U.S.) 194; Kelham 
ew. The Kensington, 24 La. Ann. 100; 
Kirk v. Folsom, 23 La. Ann. 584; Price 
e. Ship Uriel, 10 La. Ann. 413; Colton 
v. Cleveland, etc., R. Co., 67 Pa. St. 
211; Patterson v. Clyde, 67 Pa. St. 500, 
506; Little Rock, etc., R. Co. v. Cor- 
coran, 40 Ark. 375; Little Rock, etc., 
R. Co. v. Talbot, 39 Ark. 523, 530; 
Little Rock, etc., R. Co. v. Harper, 
44 Ark. 208; Mitchell v. United States 
Exp. Co., 46 Iowa, 214; Whitworth 
w. Erie R. Co., 87 N. Y. 413, 419; 
Lamb v. Camden, etc., R. Co., 46 N. 
Y. 271 (two of the five judges dis- 
senting); Farnham v. Camden, etc., 
R. Co., 55 Pa. St. 53; Read v. Rail- 


way Co., 60 Mo. 199; Davis v. Wabash, 
etc., R. Co., 89 Mo. 340, 352 (revers- 
ing s. c. 13 Mo. App. 449). 

2 Swindler v. Hilliard, 2 Rich. L. 
(S. C.) 286; Baker v. Brinson, 9 Rich. 
L. (S. C.) 201; Singleton v. Hilliard, 1 
Strobh. L. (S. C.) 203; United States 
Exp. Co. v. Backman, 28 Oh. St. 144; 
Union Exp. Co. v. Graham, 26 Oh. 
St. 595; Berry v. Cooper, 28 Ga. 543; 
Davidson v. Graham, 2 Oh. St. 131, 
141; Graham v. Davis, 4 Oh. St. 362; 
Whitesides v. Russell, 8 Watts & S. 
(Pa.) 44; Levering v. Union Exp. Co., 
42 Mo. 88, 95, 96 (overruled, it seems, 
by Read v. Railway Co., 60 Mo. —); 
Chicago, etc., R. Co. v. Moss, 60 Miss. 
1003; s.c. 45 Am. Rep. 428; Chicago, 
etc., R. Co. v. Abels, 60 Miss. 1017; 
Brown v. Adams Exp. Co., 15 W. Va. 
812, 818; Hays v. Kennedy, 41 Pa. St. 
378, 884; Humphreys v. Reed, 6 Whart. 
(Pa.) 435, 444 (overruled, it seems, by 
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(2.) Source of this Divergence of Opinion: Whether the Spe- 
cial Contract Reduces the Carrier to the Status of an Ordinary 
Bailee for Hire. — In searching for the source of this difference 
of opinion, it is found that the views of the courts have diverged 
upon the question of the effect of the special contract with the 
shipper, by which the carrier attempts to discharge himself from 
his liability as an insurer at common law. All the American 
courts agree to the conclusion stated in the preceding section, 
that such a contract cannot be allowed to have the effect of dis- 
charging the carrier from liability for losses or injuries happen- 
ing through the negligence, fraud, or other fault of himself or 
his servants. Upon this point there is now no substantial differ- 
ence of opinion, and the subject may be laid entirely out of 
view. But the divergence of opinion commences at the point 
where some of the courts concede to such a contract the effect of 
reducing the liability of the common carrier to that of a mere 
private carrier or ordinary bailee for hire, so as to make him 
liable only for the exercise of ordinary care, diligence and skill ;+ 
while others deny this effect to it, and hold that the law will not, 
on grounds of public policy, permit the carrier thus to cast off 
entirely the liability imposed upon him by the common law, but 
that he still remains, though to a modified degree, a public car- 
rier and subject to the obligations attaching to that office.? 

But some of the courts have not been consistent in adopting 


Patterson v. Clyde, 6 Pa. St. 500, 506 
and Farnham v. Camden, etc., R. Co., 
55 Pa. St. 53); South, etc., R. Co. v. 
Henlein, 52 Ala. 606, 612; Read v. 
Spaulding, 30 N. Y. 630,645; Michaels 
v. New York, etc., R. Co.,30N. Y. 564, 
578 (overruled by Whitworth v. Erie 
R. Co., 87 N. Y. 413, 419; and Lamb v. 
Camden, etc., R. Co., 46 N. Y. 271). 

1 York Co. v. Central Railroad, 3 
Wall. (U. S.) 107; Merryman v. Brig 
May Queen, 1 Newb. (U. S.) 464; Col- 
ton v. Cleveland, etc., R. Co., 67 Pa. 
St. 211; Sayer v. Portsmouth, etc., R. 
Co., 31 Me. 228, 238; Camden, etc:, R. 
Co. v. Baldauf, 16 Pa. St. 67, 77; Ver- 
ner v. Sweitzer, 32 Pa. St. 208; Golden 


v. Pennsylvania R. Co., 30 Pa. St. 242, 
246; Dorr v. New Jersey Steam Nav. 
Co., 11 N. Y. 485, 493; Lamb v. Cam- 
den, etc., R. Co., 46 N. Y. 271, 278. 

2 Davidson v. Graham, 2 Oh. St. 
131, 140; Graham v. Davis, 4 Oh. St. 
362; Levering v. Union, etc., Co.; 42 
Mo. 88, 95; Steele v. Townsend, 37 Ala. 
247, 253; Swindler v. Hilliard, 2 Rich. 
L. (S. C.) 286; Baker v. Brinson, 9 Id, 
201; Railroad Co. v. Lockwood, 17 
Wall. (U. S.) 357, 376; Brown v. Adams 
Exp. Co., 15 W. Va. 812, 818; Atchison, 
etc., R. Co. v» Washburn, 5 Neb. 117, 
121; Bank of Kentucky v. Adams Exp. 
Co., 93 U. S. 174, 180, 185. 
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or in applying one or the other of these conclusions. Both con- 
clusions have been announced in decisions of the same court.! 
The courts which adopt the former reason that ‘* this neither 
changes nor interferes with any established rule of law; it only 
makes a case to.be governed by a different rule; and that 
‘*the most that it can do is to relieve them from those conclusive 
presumptions of negligence which arise when the accident is not 
inevitable, even by the highest care, and to require that negli- 
gence be actually proved against them. * 


1 Compare York Co. v. Central Rail- 
road, 3 Wall. (U.S.) 107, with Railroad 
Co. v. Lockwood, 17 Wall. (U.S.) 357, 
376, and Bank of Kentucky v. Adams 
Exp. Co., 93 U.S. 174, 185. In Railroad 
Co. v. Lockwood, supra, Mr. Justice 
Bradley, in giving the opinion of the 
court, cites: Davidson v. Graham, 2 Oh. 
St. 181; Graham v. Davis, 4 Oh. St. 362; 
Swindler v. Hilliard, 2 Rich. L. (S. C.) 
286; Baker v. Brinson, 9 Jd. 201; Steele 
v. Townsend, 37.Ala. 247,—all of 
which hold that, where there is a spe- 
cial contract limiting the liability of 
the carrier, the burden is upon the 
carrier, not only to bring the loss with- 
in the exception of the contract, but 
also of showing that he was guilty of 
no negligence contributing thereto. 
Now, it is to be observed that this doc- 
trine had been denied by the Supreme 
Court of the United States in Clark v. 
Barnwell, 12 How. (U. 8S.) 272, which 
is the leading case in favor of the 
opposing doctrine, that where the car- 
rier brings the case within the excepted 
peril, the burden is shifted upon the 
owner of showing negligence or fault. 
In one of the cases above cited by Mr. 
Justice Bradley (Graham v. State, 4 
Oh. St. 362), the decision in Clark v. 
Barnwell was severely criticised by 
Ranney, J. The Supreme Court of the 
United States in Railroad Co. v. Reeves 
(10 Wall. (U. 8S.) 189) had reaffirmed 
the doctrine of Clark v. Barnwell, 
supra. So that the announcement of 


the principle in Railroad Co. v. Lock- 
wood, supra, has not had any apparent 
practical influence upon the decisions 
of that court, but remains a mere ab- 
stract theory. So in Missouri, where 
the doctrine that a carrier cannot by 
contract reduce himself to the status 
of an ordinary bailee for hire, was as- 
serted in a vigorous opinion by Wag- 
ner, J. (Levering v. Union, etc., Co., 
42 Mo. 88, 95, 96), the same court, in 
a subsequent case, in which the opin- 
ion was delivered by the same judge, 
entirely ignoring and forgetting its 
previous ruling, announced its adher- 
ence to the doctrine of Railroad Co. v. 
Reeves, and then decided the case on 
another ground; and the same court, 
in Davis v. Railway Co. (89 Mo. 354), 
has recently reaffirmed its adherence 
to the same idea, — which is, that the 
carrier exonerates himself by showing 
the presence of the excepted peril, and 
that the shipper must then show neg- 
ligence or fault. In New York, Penn- 
sylvania and Missouri, the courts have 
swung back and forth upon this ques- 
tion like the oscillations of a pendulum, 
and the writer is justified in saying 
that some of their decisions have been 
loosely and feebly considered. 

2 Dorr v. New Jersey Steam Nav. 
Co., 11 N. Y. 485, 493, opinion by 
Parker, J. 

3°Goldey v. Pennsylvania R. Co., 30 
Pa. St. 242, 246. 
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(3.) What Excepted Perils are Within the Rule. —The rule 
which exonerates a carrier from liability, who adduces evidence 
which, so to speak, ‘* brings the case within the excepted peril,”’ 
has been applied in the case of dangers of navigation,’ perils of 
the seas,? ‘* accident of machinery, boilers, or dangers of the sea 
of any kind,’’* fire,‘ dangers of the river,’ ** unavoidable dan- 
gers of river navigation ’’ — sinking of the vessel in a collision,* 
«accidental and uncontrollable events,’’ under the Louisiana 
Code,’ theft,> and an extraordinary flood, ascribed to the ** act 
of Giod.”’® 

(4.) Defense of Loss by Perils of Navigation. —Coming now 
to the question what the carrier must prove in order to exon- 
erate himself in the case of particular exemptions in the contract 
of carriage, let us first consider the usual clause in marine bills 
of lading which exonerates the carrier from liability for loss or 
damage happening through ‘ perils of the seas,’’ ‘* dangers of 
navigation,’ and the like, couched in varying forms of expres- 
sion. Here, remembering the principle that the carrier must 
make out a prima facie case of exoneration, and that the shipper 
will not be required to prove a negative — that is, that the loss 
did not happen by perils of the sea,'’ and that, notwithstanding 
the exemption, he remains responsible for losses which could not 


! The Mohler, 21 Wall. (U.S.) 230; etce., R. Co. v. Harper, 44 Ark. 208; 


Munt v. The Cleveland, 6 McLean (U. 
S.), 76, 79; Clark v. Barnwell, 12 How. 
(U. S.) 272; Transportation Co. v. 
Downer, 11 Wall. (U. S.) 129, 134; 
The Neptune, 6 Blatchf. (U. S.) 194. 

2? Spyer v. The Mary Belle Roberts, 
2 Sawy. (U. S.) 1; Schooner Emma v. 
Johnson, 1 Sprague (U. S.), 527; 
Bearse v. Ropes, 1 Sprague (U. S.), 
331. 

* Kelham v. The Kensington, 24 La. 
Ann. 100. 

* Colton v. Cleveland, etc., R. Co., 
67 Pa. St. 211; Wertheimer v. Pennsyl- 
vania R. Co., 17 Blatchf. (U.S.) 421; 
Patterson v. Clyde, 67 Pa. St. 500, 506; 
Little Rock, etc., R. Co. v. Corcoran, 
40 Ark. 376; Little Rock, ete., R. Co. 
v. Talbot, 39 Ark. 528, 530; Little Rock, 


Whitworth v. Erie R. Co., 87 N. Y. 413, 
419; Railroad Co. v. Reeves, 10 Wall. 
(U. S.) 176; Union Ins. Co. v. Shaw, 2 
Dill. (U. S.) 14, 21: Mims v. Mitchell, 
1 Tex. 443, 453: Denton v. Chicago, 
etc., R. Co., 52 Ia. 161, 164; Farnham 
v. Camden, etc., R. Co., 55 Pa. St. 53. 

5 Turney v. Wilson, 7 Yerg. (Tenn.) 
340, 343; Dunseth r. Wade, 3 Ill. 285, 
288. 

® Hays v. Kennedy, 41 Pa. St. 378, 
384. 

7 Kirk v. Folsom, 23 La. Ann. 584; 
Price vr. Ship Uriel, 10 La. Ann. 413. 

* Claflin vy. Meyer, 75 N. Y. 260, 263. 

% Davis v. Wabash, etc., R.Co., 89 
Mo. 340, 352. 

” Shaw rv. Gardner, 12 Gray (Mass.), 
488, 490. 
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have been prevented by ordinary skill and foresight,'!— it is a 
reasonable conclusion that the carrier does not complete his ex- 


* cuse by merely showing the presence of a sea-peril, such asa 


violent storm. He must also show that his vessel was sea-worthy, 
at least unless it appears that the storm was of such violence 
that a sea-worthy ship might have gone down in it. This is equiv- 
alent to saying that, whether the onus probandi as to sea-worthi- 
ness lies upon the carrier or upon the shipper will depend upon 
the facts of the particular case ; and, in a case of marine insurance, 
the rule has been said to be: ** If a ship, within a day or two 
after her departure, become leaky and founder at sea, or be 
obliged to put back, without any visible or adequate cause to 
produce such an effect, the natural presumption is that she was 
not sea-worthy when she sailed; and it will be then incumbent 
on the assured to show the state she was in at the time. But if 
it appears from the facts of the case that the loss may be fairly 
attributed to sea damage, or any other unforeseen misfortune, 
but yet the insurers mean to allege that the ship at her departure 
was not sea-worthy, the onus probandi will lie on them. This 
seems to be the simplest rule, and simple rules are always best 
in matters of commerce.”’ 

Upon parallel reasoning he ought to be required, in order to 
make out a prima facie exoneration, to show a vessel well manned 
by competent seamen, not overloaded, the cargo properly stowed, 
and a display of good seamanship and good conduct on the part 
of the officers and crew in the face of the storm. Until he ad- 
duces evidence establishing such a predicate, he does not, in a 
case where the burden of proof is upon him, presumptively show 
that the proximate cause of the loss or injury was the fury of 
the elements instead of the negligence of himself or servants: 
if his evidence leaves the question equally balanced, he fails to 
exonerate himself. ‘* It is important,’’ said Lowrie, C. J., ** to 
have a clear idea of this. The carrier is bound to carry safely, 
and if he fail to do so, the burden of proof of a valid excuse is 
east upon him. If he show a cause which the law admits to be 


1 Turney v. Wilson, 7 Yerg. (Tenn.) * Bell v. Reed, 4 Binn, (Pa.) 127, 135. 
840, 348. 
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sufficiently serious to be called inevitable, he has merely pre- 
pared the way for showing that he has used all possible care. 
At this stage of the case, the law does not presume any fault on 
his part, but simply demands that he shall complete his excuse 
by showing that, in the midst of the danger, he exercised all the 
skill and care he could to avoid it. If this be made out, then he 
stands entirely without fault before the law, having performed 
his whole duty under his contract, as it is interpreted by law, ac- 
cording to the customs of merchants and carriers.’” 

(5.) Defense of Loss by Fire. —The divergence of judicial 
opinion already pointed out,’ appears to some extent in cases 
where the defense set up by the carrier is that the goods were 
lost by fire, and where there is a special contract exempting the 
earrier from liability in the case of such a loss. The prevailing 
opinion in these cases has been possibly influenced to some ex- 
tent (unconsciously no doubt on the part of the judges), by the 
rule in cases of fire insurance, which prohibits the insurer from 
proving as a defense that the loss happened through the negligence . 
of the insured or his servants. A very great numerical prepon- 
derance of authority is to the effect that a carrier whose liability 
is governed by such a contract, exonerates himself by showing a 


1 Hays v. Kennedy, 41 Pa. St. 378, 
884. See, also, Humphreys v. Reed, 6 
Whart. (Pa.) 435, 444; Letchford v. 
Golden Eagle, 17 La. Ann. 9. Ignor- 
ing this principle, as it would seem, it 
was held in one case that, where the 


this way, that there was any negligence 
on the part of the company.’’ Trans- 
portation Co. v. Downer, 11 Wall. (U. 
S.) 129, 154. This case was severely 
criticised by Mr. District Judge Mil- 
ler, in a subsequent case in the Circuit 


vessel encountered a severe storm, 
sufficient to account for the damage in 
the exception of the bill of Jading, this 
shifted the burden of proving negli- 
gence to the shipper. The Neptune, 
6 Blatehf. (U. S.) 194. In another 
case it was ruled that *‘ a peril of navi- 
gation having been shown to exist, and 
to have occasioned the loss which is 
the subject cf complaint, the defend- 
ant was prima facie relieved from lia- 
bility, for the loss was thus brought 
within the exceptions of the bill of lad- 
ing. There was no presumption, from 
the simple fact of a loss occurring in 


Court of the United States, in which 
he used the following language: ‘ If 
that case, as reported, is adhered to as 
law, all that the owners of steambvats 
are required, in order to bring them- 
selves within the exception, is to 
show that they encountered shallow 
water and stuck. Before a shipper 
should be put to prove negligence on 
the part of the carrier, the carrier 
should furnish evidence tending to 
show that the accident was unavoid- 
able.’’ The Ocean Wave, 3 Biss. (U. 
S.) 317. 
2 Ante, subsec. 1. 
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loss from a tire happening from some unknown cause, and that it 
is therefore incumbent upon the plaintiff, in order to sustain a 
recovery, to show negligence on the part of the carrier or his 
servants, either in the happening of the fire or in failing to res- 
cue the goods from it.'| Only two cases are now recalled by the 
writer which apply, in the case of loss by fire, the rule that it is 
not only incumbent upon the carrier to prove that such was the 
cause of the loss, but a/so to prove that there was no negligence 
or fault on the part of himself or his servants.’ 

(6.) Effect of Stipulations as to Value.—It is next to be 
considered how the principles here discussed apply in cases 
where the carrier stipulates for a limited liability as to value; 
and here the authorities are in- direct conflict. The better 
opinion, supported by the weight of adjudicated cases, is that a 
common carrier cannot stipulate for a limited liability as to value 
in case of loss, where the loss is occasioned by his own negli- 
gence.®> Another class of cases holds that, where contracts re- 
stricting the liability of the carrier, in respect of the limit of value 
which he shall be compelled to pay in case of loss, are signed by 


! Kelham v. The Kensington, 24 La. 
Ann. 100; New Orleans Mutual Insu- 
rance Co. v. New Orleans, etc., R. Co., 
29 La. Ann. 302; Colton v. Cleveland, 
etc., R. Co., 67 Pa. St. 211; Wer- 
theimer v. Pennsylvania R. Co., 17 
Biatchf. (0. S.) 421; Cochran v. Dins- 
more, 49 N. Y. 249, 252; Patterson v. 
Clyde, 67 Pa. St. 500, 506; Whitworth 
vw. Erie R. Co., 87 N. Y. 413, 419; 
Farnham v. Camden, etc., R. Co., 55 
Pa. St. 53; Railroad Co. v. Reeves, 10 
Wall. (U. S.) 176; Union Ins. Co. v. 
Shaw, 2 Dill. (U. S.) 14, 21; Mims v. 
Mitchell, 1 Tex. 443, 453; Wilson v. 
Southern Pacific R. Co., 62 Cal. 164, 
172; Steamboat Emily v. Carney, 5 
Kan. 645; Denton v. Chicago, etc., R. 
Co., 52 Ia. 161, 164. 

2 Gray v. Mobile Trade Co., 55 Ala. 
387, 399; Wardlaw v. South Carolina 
R. Co., 11 Rich. L. (S. C.) 337, 342. 
In this last case the court sustained 
an instruction “that it was right to 


require the company to show how the 
fire occurred; in the absence of such 
proof it might be that the jury would 
think them liable.’’ It is scarcely 
necessary to say that where the peti- 
tion charges that the goods were, 
through the negligence of the defendant, 
allowed to be destroyed by fire, the 
plaintiff must not only prove the de- 
struction by fire, but that the fire orig- 
inated, or the goods were not rescued 
therefrom, in consequence of the de- 
fendant’s negligence. Denton v. Chi- 
cago, etc., R. Co., 52 Ia. 161, 164. 

3’ Southern Exp. Co. v. Moon, 39 
Mies. 822; The City of Norwich, 4 
Ben. (U. 8S.) 271; United States Exp. 
Co. v. Backman, 28 Oh. St. 144; Black 
v. Goodrich Transp. Co., 55 Wis. 319; 
Chicago, etc., R. Co.v. Abels, 60 Miss. 
1017; Kansas City, etc., R. Co. v. 
Simpson, 30 Kan. 645; Moulton »v. St. 
Paul, etc., R. Co., 31 Minn. 85. 
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the shipper and fairly made, with a rate of freight based on the 
condition that the carrier assumes liability only to the extent of 
the agreed valuation, the contract will be upheld, even in case of 
loss or damage by the negligence of the carrier, as a proper and 
lawful mode of securing a due proportion between the amount 
for which the carrier may be responsible and the freight he re- 
ceives, and of protecting himself against extravagant and fanci- 
ful valuations.!. The courts which adopt the former rule have 
generally held that, where the carrier would exonerate himself 
from the payment of damages beyond the amount stipulated in 
case the loss is proved to have been in fact greater, the burden is 
upon him to show that he was not guilty of negligence.? On the 
other hand, the cases which allow the carrier, by a contract with 
the shipper, to fix a limit of valuation in consideration of the 
rate of freight received, which shall prevail even in case of loss 
or damage by his neglect, generally take the view that, in the 
case of a loss or damage, the shipper must prove that it happened 
through negligence, and the carrier is not required in the first 
instance to disprove negligence.* 


1 Hart v. Pennsylvania R. Co., 112 
U. S. 331; Squire v. New York Central 
R. Co., 98 Mass. 239; Newburger v. 
Howard, 6 Phila. 174; Hopkins v. 
Westcott, 6 Blatchf. (U. S.) 64; 
Belger v. Dinsmore, 51 N. Y. 166; 
Magnin v. Dinsmore, 56 N. Y. 168; 62 
Id. 35; 70 Id. 410; Oppenheimer v. 
United States Exp. Co., 69 Ill. 62; 
Earnest v. Express Co., 1 Woods (U. 
8.) 573; Elkins v. Empire Transpor- 
tation Co., 81 Pa. St. 315; South, etc., 
R. Co. v. Henlein, 52 Ala. 606; 8. c. 56 
Ala. 368; Muser v. Holland, 17 Blatchf. 
(U.S.) 412; Harvey v. Terre Haute R. 
Co., 74 Mo. 538; Gravesv. Lake Shore 
R. Co., 137 Mass. 33. 

2 Grogan v. Adams Exp. Co. (Pa.), 5 
Centr. Rep. 298; American Exp. Co. v. 
Sands, 55 Pa. St. 140. 

8 The doctrine, perhaps, takes root 
in an early case where, according to 
the syllabus, it was ruled that ‘‘ifa 
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carrier gives notice that he will not be 
accountable for goods above the value 
of £20, unless entered and an insur- 
ance paid over and above the price 
charged for carriage, according to 
their value, a person who enters silk 
exceeding the value of £20 and does 
not pay the insurance, cannot recover 
any part of the value of the goods, if 
lost; although the price he agrees to 
pay for the carriage of the silk is, on 
account of its superior value, higher 
than the ordinary price charged for 
the carriage even of bulky articles; 
and although the carrier does not 
prove that the loss happened by any of 
those accidents against which the law 
makes him an insurer. The carrier is 
not bound to prove that he used rea- 
sonable Harris v. Packwood, 
3 Taunt. 264. Inan old case (anno, 
1789), a carrier gave notice by printed 
proposals that he would not be an- 
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(7.) What Presumption in Case of Loss or Injury by Con- 
necting Carriers: (a.) The English Rule. —On this question 
there is a division of judicial opinion. One rule, commonly 
known as the English rule,’ adopted in Illinois,’ and possibly in 
some other American jurisdictions, is, that where a carrier re- 
ceives goods consigned to a point beyond the terminus of its own 
line, it impliedly engages to carry them to their destination, and 
becomes liable for any neglect of duty by the other carriers in 
whose hands the goods are placed for the completion of the tran- 
sit. This rule is founded on the conception, stated by Baron 
Rolfe in charging a jury and afterwards approved by the whole 
Court of Exchequer, that where a common carrier takes into his 
care a parcel directed to a particular place, and does not, by pos- 
itive agreement, limit his responsibility to a part only of the dis- 
tance, that is prima facie evidence of an undertaking on his part 
to carry the parcel to the place to which it is directed; and that 
the same rule applies, although that place is beyond the limits 
within which he generally professes to carry on his trade of a 
carrier.’ The reason given for the rule by the Supreme Court of 
Illinois is, that where goods are lost by one carrier, in a line of car- 
riers composed of several, it is more just to hold the carrier liable 
to whom the goods are delivered by the consignor, than to require 
the consignor to spend time and money in searching for the car- 
rier in whose hands they were lost, and to bring suit for the in- 
jury, possibly in a distant State. The intermediate carriers are 
therefore considered the agents of the first carrier; and, as the 
first carrier has facilities which the consignor cannot have for 
swerable for certain valuable goods if it was held that he was not liable to 


lost, of more than the value of acere the extent of the sum specified, nor 
tain sum, to the extent of more than’ even to repay the price actually paid 


£5 value, unless entered as such, and 
a penny insurance paid for each pound 
value. Goods of that description were 
delivered to him by one who knew the 
conditions of the notice, but who con- 
cealed the value of the goods and paid 
no more than the ordinary price of 
carriage and booking. The goods hav- 
ing been lost, and the owner having 
brought an action against the carrier, 


for the carriage or booking. Clay v. 
Willan, 1 H. Bl. 298. 

1 Muschamp v. Lancaster, etc., R. 
Co., 8 Mees. & W. 421. 

2 Illinois Central R. Co. v. Franken- 
burg, 54 Ill. 98; Chicago, etc., R. Co. 
v. Northern Line Packet Co., 70 Ill. 
217. 

3 Muschamp v. Lancaster, etc., R. 
Co., 8 Mees. & W. 421. 
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tracing out the loss, he can locate it upon the carrier who com- 
mitted it, and have an action over against him.’ 

(b.) The American Rule. — The American rule which, under 
the same circumstances holds the last carrier prima facie liable, 
proceeds to some extent upon the policy of relieving the owner 
from the necessity of doing what in most cases would be a prac- 
tical impossibility, tracing the goods and discovering the carrier 
in whose hands they were lost. It is thus stated: Where goods 
are delivered to the first carrier, in a line of several connecting 
carriers, to be transported over the entire line, and they are lost 
in transit, or are delivered at the end of the transit in a damaged 
condition, if there is no direct evidence to show where they were 
lost or injured, the jury may, if there is nothing in the evidence 
to render the presumption improbable, presume that they reached 
the hands of the last carrier in the same condition as when de- 
livered to the first; and consequently the last carrier will be 
charged with the loss or damage, unless he exonerates himself by 
proving that the goods did not come into his hands, in the case 
of loss, or that he delivered them in the condition in which he 
received them from the next connecting carrier, in the case of 
damage. ? 

In so holding, it was said: ‘* It must be confessed that, sepa- 
rate from any question of public or judicial policy, this is about 
as weak a presumption as the law could well raise upon any state 
of facts; for the mere fact that B. delivers a thing to C. ina 
broken condition does not, when considered as a mere question 
of moral evidence, raise any presumption one way or the other 
as to whether the thing was broken or whole when it came into 
the hands of B. But it must be remembered that this is not a 
mere question what conclusion is morally deducible from the 
facts ; it is a question which concerns the burden of proof. The 
burden of proof is the necessity of proof. In general, the evi- 


! Illinois Central R. Co. v. Franken- (affirmed, see index, 41 N. Y. 620); 


burg, supra; Chicago, etc., R. Co. v. 
Northern Line Packet Co., supra. 

2 Shriver v. Sioux City, etc., R. Co., 
24 Minn. 506, 512; Smith v. New York, 
etc., R. Co., 48 Barb. (N. Y.) 225 


Laughlin v. Chicago, etc., R. Co., 28 
Wis. 204; Southern Exp. Co. v. Hess, 53 
Ala. 19, 24; Lin v. Terre Haute, etc., 
R. Co., 10 Mo. App. 125, 131. 
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dence to sustain the allegation must be produced by the party 
making it; but when, from the circumstances of the case, the 
other party can alone produce this evidence, there are many 
cases in which the law, to prevent a failure of justice, compels 
him to produce it; and it compels him to do this by making such 
slight circumstances against him as the party making the allega- 

tion may be able to show, conclusive against him unless he does 
produce it.”’ And the court, after quoting in favor of the rule 
the decisions in other jurisdictions last cited, concluded by say- 
ing: ** These decisions do not rest for support merely upon the 
principle of necessity. They are supported by the rule that, 
when a certain state of facts is shown to exist, it is (at least, 
within certain limits) presumed to continue till the contrary ap- 

(8.) Assent of Shipper to Conditions in Receipt. —If a 
shipper takes a receipt for his goods from a common carrier, 
which contains conditions limiting the liability of the carrier, 
with a full understanding of such conditions, and an intention to 
assent to them, it becomes his contract as fully as if had signed 
it, and these are questions for the jury.’ 

(9.) Burden on Carrier to bring Notice Home to Shipper. — 
Where the carrier relies upon a printed or written notice exempt- 
ing him from his common-law liability, the burden is upon him 
of showing that the shipper had notice or actual knowledge of 
the terms “expressed in such notice, before the delivery of the 
goods or cattle to him for shipment. and that they were assented 
to by him; and whether he had such notice or knowledge and as- 
sented thereto, is a question of fact for a jury.’ 


1 Lin v. Terre Haute, etc., R. Co., 
10 Mo. App. 125, 130. 

2 Anchor Line v. Dater, 63 Ill. 369; 
Merchants’ Dispatch v. Thielbar, 86 
Ill. 71; Adams Exp. Co. v. King, 3 
Ill. App. 316; Field v. Chicago, etc., 
R. Co., 71 Ill. 458. Compare Adams 
Exp. Co. v. Haines, 42 Ill. 89; Illinois, 
etc., R. Co. v. Frankenburg, 54 Ill. 88; 
Louisville, etc., R. Co. v. Brownlee, 
14 Bush (Ky.), 590; Morrison v. Phil- 
lips, etc., Co., 44 Wis. 405; White v. 


Goodrich Transp. Co., 46 Wis. 493; 
Merchants’ Dispatch v. Cornforth, 3 
Colo. 280. 

5 Baltimore, etc., R. Co., v. Brady, 
52 Md. 333; Kallman v. United States 
Exp. Co., 3 Kan. 205; Ang. Car., § 
276. ‘In every case of public no- 
tice,’’ says Prof. Greenleaf, ‘‘ the bur- 
den of proof is on the carrier, to show 
that the person with whom he deals 
is fully informed of its tenor and ex- 
tent.”” 2 Greenl. Ev., § 216. The 


& 


we 


XUM 


BURDEN OF PROOF IN ACTIONS AGAINST CARRIERS. 


229 


(10.) Where there is a Special Exemption and then a Devia- 
tion. — Where a carrier accepts goods to be carried, with a di- 
rection on the part of the owner to carry them in a particular 
way, or by a particular route, as ‘all rail,’’ he is bound to obey 
such instructions; and if he attempts to perform his contract in 
a manner different from his undertaking, he becomes an insurer, 
and cannot avail himself of any exception in the contract.’ 
But if it be shown in such a case that the loss must certainly 
have occurred from the same cause, if there had been no default, 
misconduct or deviation, the carrier will be excused; but the 
burden of proving this fact is upon him.? 


learned author cites Butler v. Heane, 
2 Campb. 415, per Lord Ellenborough ; 
Kerr v. Willan, 2 Stark. 53; Macklin v. 
Waterhouse, 5 Bing. 212. But if the 
shipper take a receipt, the terms of 
which limit the liability of the carrier 
to a specified amount, unless the 
value of the package be specially 
stated in the receipt, he will, it has 
been held, be presumed to know its 
contents and to assent thereto. Op- 
penheimer v. United States Exp. Co., 
69 Lil. 62; Belger v. Dinsmore, 51 N. 
Y.166; Grace v. Adams, 100 Mass. 505; 
Mulligan v. Illinois Central R. Co., 36 
Ia. 181. So, it has been held a pas- 
senger will be presumed to know the 
conditions printed upon the ticket 
which he receives. Steers v. Liver- 
pool, etc.,Co.,57N.Y.1. Butthisisa 
very unjust rule, and the contrary has 
been decided in the House of Lords. 
Henderson v. Stevenson, L. R.2 H. L. 
(Se.) 470. See further on this pre- 
sumption of assent in the case of con- 
tracts of affreightment, express 
receipts, etc., Adams Exp. Co. v. 
Stettaners, 61 Ill. 184; Gott v. Dins- 
more, 111 Mass. 45; Buckland v. 
Adams Exp. Co., 97 Mass. 125; Blos- 
som v. Dodd, 43 N. Y. 264; Illinois 
Central R. Co. v. Frankenburg, 54 IIl. 
88. And in the case of passenger 
tickets: Rawson v. Pennsylvania R. 


Co., 48 N. Y. 212; Parker v. South- 
eastern R. Co., 2 C. P. Div. 416; 
Brown v. Eastern Railroad, 11 Cush. 
Mass. 97. Anotice in the English lan- 
guage toa German, ignorant of that lan- 
guage, is not sufficient. Camden, etc., 
R. Co. v. Baldauf, 16 Pa. St. 67. Evi- 
dence that a notice that baggage sent 
or carried on the so-called Telegraph 
Line would be at the risk of the owner, 
printed on a large sheet, placarded in 
most of the stage offices from Albany 
to Buffalo (the route of the coach), 
and particularly at Utica, where the 
plaintiff had resided for three years 
immediately preceding the loss of his 
trunk, which was the occasion of the 
action, was held not sufficient to au- 
thorize the jury to infer knowledge on 
the part of the plaintiff of the terms 
on which the coach proprietor in- 
tended to transact his business. Hol- 
lister v. Nowlen, 19 Wend. 234. 
Compare Cole v. Goodwin, 19 Wend. 
(N. Y.) 251. 

1 Maghee v. Camden, etc., R. Co., 
45 N. Y. 514, 522; Dunseth v. Wade, 3 
Ill. 285; Hartung v. Pepper, 11 Pick. 
(Mass.) 41; Steel v. Flagg, 5 Barn. & 
Ald. 342; Coleman v. New York Cen- 
tral R. Co., 33 N. Y.610; Story Bailm., 
§ 509. 

2 Maghee v. Camden, etc., R. Co., 
45 N. Y. 514, 523; Davis v. Garrett, 6 
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(11.) Strength of the Evidence to Excuse. — It has been rea- 
soned that, in an action against a common carrier for damage to 
goods, the proof which will relieve him from liability, must be 
clear and certain, to the effect that the damage did not arise 
while the goods were inhis hands ; for the presumption is against 
him, not only from the terms of the bill of lading, but from the 
policy of the law ; and the testimony of his servants must be re- 
ceived with great caution.'. But while this may be true, it has 
been reasoned that, in sustaining the burden which is thus cast 
upon him, it is not necessary for the carrier to show the precise 
manner in which the loss of the goods occurred; it will be suffi- 
cient for him to show clearly that he exercised ordinary care 
respecting the goods, and that loss did not happen from any 
negligence or want of care on his part.’ 

The extent to which the courts have swung backward and for- 
ward on this question, will be seen in the statement of as great 
a judge as Chief Justice Shaw, that the evidence to exonerate the 
carrier ought to clear him of fault beyond a reasonable doubt. 
While on the other hand, Lord Denman, in directing a jury in 
such a case, where the defense was damage by peril of the sea, 
told them that if the injury might as well be attributable toa 
peril of the sea as to negligence, they should find the former, 
and that, if, on the whole, it was left in doubt what the cause of 
the damage was, the defendants would be entitled to the verdict.‘ 

(12.) Effect of Recital in Bill of Lading that Goods were 
Received in Good Condition. —The following statement of legal 
doctrine by Chief Justice Shaw has been often cited in subsequent 
cases with approval: ‘‘ It may be taken to be perfectly well es- 
tablished that the signing of a bill of lading acknowledging to 
have received the goods in question in good order and well con- 
ditioned, is prima facie evidence that, as to all circumstances 
which were open to inspection and visible, the goods were in good 
order; but it does not preclude the carrier from showing, in case 


Bing. 716; Dunseth v. Wade, 3 Ill. 285; 2 Lichtenhein v. Boston, etc., R. 
Abbott on Shipping, 362; Story Bailm., Co., 11 Cush. (Mass.) 70, 72. 
§ 509. 3’ Hastings v. Pepper, 11 Pick. 
1 Bond »v. Frost, 8 La. Ann. 297, 300. (Mass.) 41, 44. 
4 Muddle v. Strude, 9 Car. & P. 380. 
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of loss or damage, that the loss proceeded from some cause which 
existed, but was not apparent, when he received the goods, and 
which, if shown satisfactorily, will discharge the carrier from 
liability. But, in case of loss or damage, the presumption of law 
is, that it was occasioned by the act or default of the carrier, 
and, of course, the burden of proof is upon him to show that it 
arose from a cause existing before his receipt of the goods for 
carriage, and for which he is not responsible.’’! Like a 
receipt, it may be explained or contradicted by parol. The 
reason of the rule that it does not estop the carrier from 
showing that in point of fact the goods were not in the condition 
therein described, is that, if the carrier were bound absolutely by 
the statement of the bill of lading as to the condition of the 
goods, he could never safely sign a bill of lading, especially in 
the form now universally in use, without subjecting the goods to 
an examination which would be detrimental to shippers and more 
injurious in its general operation than the rule of law which lets 
in the very truth of the case and exonerates him from liability, 
when, in fact, he is guilty of no wrong.’ 

(13.) Burden to Show Compliance with Engagement to Present 
Claim within a Limited Time. — Many of the contracts imposed 
upon shippers by carriers contain the stipulation that, in case of 
loss or damage, the owner shall present his claim for reimburse- 
ment within a specitied time, otherwise the carrier will be exempt 
from liability. Insuch a case, where the shipper brings the ac- 
tion, not upon the carrier’s common-law duty, but upon the 
special contract, it has been reasoned that, as in other cases of 
action upon express contracts, the burden is upon the plaintiff to 
show compliance with all the obligations which the contract im- 
poses upon him, including the obligation to present his claim 


1 Hastings v. Pepper, 11 Pick. Green, 6 Watts (Pa.), 424; Meyer v. 
(Mass.) 43; quoted and reaffirmed in Peck, 28 N. Y. 590; Canfield v. North- 
Nelson v. Woodruff, 1 Black (U.S.), ern R. Co., 18 Barb. (N. Y.) 586; Dick- 
156; Tarbox v. Eastern Steamboat Co., erson v. Seelye, 12 Barb. (N. Y.) 99; 
50 Me. 339, 346. See also The Invinci- Bissell v. Price, 16 Ill. 408, 413; Ang. 
ble, 1 Lowell (U. S.), 225; Howard v. Carr., § 231. 

Wissman, 18 How. (U. S.) 189; Bates 2 Bissell v. Price, supra. 
v. Todd, 1 Mood. & R. 106; Warden v. 
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within the stipulated time.’ Butwhere there were two contracts, 
and the one which contained this clause was not counted upon by 
the shipper in his action against the carrier, but was put in evi- 
dence to prove the fact and date of the delivery of the package 
to the carrier and its destination, it was held that this rule 
did not apply to it. The court said: ‘* It does not, therefore, 
seem that, because the plaintiff may have been compelled to put 
this agreement in evidence for the purpose of proving the facts 
named, the burden was cast upon him of showing, as a condition 
precedent to his right to recover, upon another contract, that he 
had complied with the special condition in (iis contract.’’? 


. Seymour D. Tuompson. 
Sr. Louis. 


1 McNichol v. Pacific Express Co., v. Wabash, etc., R. Co.,18 Mo. App. 
12 Mo. App. 401; citing Eyermanv. 568, 577; Dawson v. Railway Co., 76 
Cemetery Association, 61 Mo. 445. So Mo. 514. 
held in McBeath v. Wabash, etc., R. 2 McNichol v. Pacific Exp. Co., 12 
Co., 20 Mo. App. 445. Compare Brown Mo. App. 401, 406. 


XUM 


it 
‘ 


YUM 


AMERICAN LAW OF STRIKES AND BOYCOTTS AS CRIMES. 233 


AMERICAN LAW OF STRIKES AND BOYCOTTS AS 
CRIMES. 


The crime of conspiracy has been a part of the English common 
law from time immemorial,! and embraces every crime entered 
into or contemplated in concert; its limits are boundless, and it 
includes or may be made to cover almost every conceivable 
agreement. ‘* There are perhaps few things left so doubtful in 
criminal law, as the point at which a combination of several per- 
sons in a common object becomes illegal.’’? It has, however, 
been extended to include all agreements among laborers to raise 
wages, to procure the discharge of obnoxious fellow-employees ; 
to defraud and cheat; and to injure a person’s character or his 
business.’ 

The common law of the United States of America, with the 
exception of a single State, Louisiana, embraces the English 
common law and such English statutes as were passed prior to 
the Declaration of Independence, provided such law and such 
statutes were applicable to our situation and in accordance with 
our institutions.‘ 

The leading American case on the law of conspiracy is that of 
State rv. Buchanan,? a trial for a conspiracy to defraud a bank, 
in which it was stated that an indictment would lie for a conspir- 
acy to raise wages. But as this was merely the dictum of the 
judges who decided the case it can not be regarded as an author- 
itative statement of the American law. 

Chief Justice Caton, in Smith v. People,® an action for a con- 
spiracy to seduce a maiden, stated a rule which seems to cover 
the general spirit of the American law: *‘* Conspiracies to accom- 


' Reg. v. Parnell, 14 Cox Cr. Cas. * 1 Kent’s Comm. 470-473, and cases 
508, 516. cited. 

23 Chitty Cr. Law (2d ed.), 1139. 5 5 Harr. & J. 317. 

521 Am. L. Rev. (Jan. and Feb., 6 25 Ill. 17. 
1887,) 41-63. 
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plish purposes which are not by law punishable as crimes, but 
which are unlawful as violative of the rights of individuals, have 
in numerous instances been sustained as common-law offenses, 
The law does not punish criminally every unlawful act, although 
it may be a grievous offense to society; and in determining what 
sort of conspiracies may or may not be entered into without 
committing an offense punishable by the common law, regard 
must be had to the influence which the act, if done, would 
actually have upon society, without confining the inquiry to the 
question whether the act might itself subject the offender to 
criminal punishment.”’ 

The question whether, in America, it is a crime for employees 
to conspire to raise their wages and otherwise better their condi- 
tion has come before the courts in a number of nist prius cases, 
in a few of last resort, and has been finally settled in many of 
the States by statute. 

The earliest case seems to be Commonwealth v. Pullis.! The 
defendants were found guilty of a conspiracy to raise their wages. 
This case was followed by that of the Twenty-four Journeymen 
Tailors with the same result. 

The most instructive and the most thoroughly considered case 
among the nisi prius cases is that of Commonwealth v. Carlisle,? 
tried before Judge Gibson, afterwards of the Supreme Court of 
Pennsylvania. It appeared that the defendants were master 
shoemakers and that they had agreed not to employ journeymen 
who would not work under certain wages. They were arrested 
and awrit of habeas corpus was brought to discharge them on the 
ground that a combination to regulate wages was no offense in 
Pennsylvania. 

In the course of the opinion, Judge Gibson said: ** A combi- 
nation is criminal wherever the act to be done has a necessary 
tendency to prejudice the public or to oppress individuals by 
unjustly subjecting them to the power of the confederates, and 
giving effect to the purposes of the latter, whether of extortion 


1 Or The Trial of the Journeymen Reported by T. Lloyd. See, also, Car- 
Boot and Shoemakers of Philadelphia, son on Consp. 145. 
tried in the January Sessions of the 2 Brightly, 36. 
Mayor’s Court of Philadelphia, 1806. 
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or mischief.’” Under this view of the law the defendants were 
remanded. 

In Commonwealth v. Curren,! one of the defendants, an incom- 
petent man, was discharged from a colliery, whereupon all the em- 
ployees struck, and did not return to work until he was reinstated, 
a period of three weeks or more. In the course of Judge Ryan’s 
charge to the jury it was stated that while a laborer had the right 
to work when, where, for whom, and for such time as he may 
choose, still he has no right to dictate whom the employer shall 
hire. If none but the person indicated can be employed the em- 
ployers are deprived of the right of ordinary competition, which 
not only tends to oppress individuals, but also to prejudice the 
public, and hence is criminal. The defendants were found guilty 
of a conspiracy and a motion for a new trial was denied. 

The same doctrine may be deduced from the discussion of 
Judge Agnew, who cites Commonwealth v. Carlisle * with ap- 
proval in Morris Run Coal Co. v. Barclay Coal Co.,* which was 
a suit on a bond to raise the price of coal, held to be illegal, be- 
cause in restraint of trade. 

A combination to compel the city of Philadelphia to pay a 
higher price for materials and labor than it otherwise would, 
was held to be a criminal conspiracy in Commonwealth v. 
Haines.‘ 

In 1872 and 1876 statutes were passed in Pennsylvania abro- 
gating this scope of the common law, and by them it was made 
lawful for laborers, individually or collectively, to refuse to labor 
if they believe their wages are insufficient or if continuing to 
labor would be contrary to any by-laws of any union, without 
subjecting them to punishment for conspiracy: provided that such 
by-laws are in strict conformity to the laws and constitutions of 
Pennsylvania and the United States; and that such act shall not 
‘**in any way hinder *’ persons who desire to labor from securing 
employment and employers from hiring. They also provide that 
the use of force, threats, or menace of harm to persons or prop- 
erty shall alone be regarded as ‘* in any way hindering persons 


1 3 Pitts. 143. 3 68 Pa. St. 173. 
2 Supra. 415 Phila. 356. 
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who desire to labor for their employers from so doing, or other 
persons from being employed as laborers.’” ! 

Under these statutes it was decided that a threat to strike came 
within this exemption, and that the defendants would be guilty of 
no crime, because such refusal to work ‘* does not constitute a 
threat or menace of harm in the sense in which these terms are 
to be understood as they were used in the act of 1876.’’? When, 
however, actual force and threats and menaces of injury to per- 
sons and property are used in the enforcement of any such de- 
mand, the protection of this statute is destroyed and the offenders 
are amenable to the common law of conspiracy. 

People v. Melvin * was tried in New York in 1809. The de- 
fendants were cordwainers who struck because their employers 
refused to discharge an efficient workman because he was obnox- 
ious to them. They were found guilty. A trifling fine was im- 
posed. A case, People v. Trequier,* similar in many respects 
was tried later and a similar verdict was rendered. 

In the trial of the great case of Lambert v. People,’ a conspir- 
acy to defraud, before the Supreme Court of New York, Savage, 
C. J., decided the law against the defendants, saying that, ** all 
confederacies wrongfully to prejudice another are misdemeanors 
at common law, whether the intention is to injure his property, 
his person, or his character.’’ 

This result was overruled when it came before the Court of 
Appeals,® in 1872, the president casting the deciding vote, after 
an exhaustive discussion of the law relating to conspiracies by 
the Senators, Stebbens and Spencer. 

From the discussion in the report it is impossible to say 
whether the case decided that a conspiracy to defraud was not 
criminal, or whether the indictment was defective in omitting to 
set forth the means by which the object was to be effected. The 
doubt thus arising led to the passage of the statute defining con- 
spiracies, which is discussed below.’ 


1 Brightly’s Purdon’s Digest, vol. I., 41 Wh. C. C. 142. See Carson 
p. 442, sec. 213, and vol. II., p. 1172, Consp. 148. 


sec. 3. 5 7 Cow. 166. 
2 Commonwealth v. Sheriff, 15 6 9 Cow. 578. 
Phila. 3938, 395. 7 Post. 


3 Yate’s Select Cases, 111. 
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Chief Justice Shaw, in one of the most masterly of his opin- 
ions, decided in Commonwealth v. Hunt,'! that an association, one 
of the objects of which was to refuse to work for an employer 
who gave employment to laborers who were not members of 
such association was not illegal. 

In the course of the opinion of that learned judge it is stated 
that the means proposed to be employed by the defendants were 
not set out in the indictment, and the object, to induce all 
laborers to join the association, not being unlawful, and as the 
end was lawful and no unlawful means were set forth, the in- 
dictment had not charged a crime. 

‘* The case supposes,”’ says Judge Shaw, ** that these persons 
are not bound by contract, but free to work for whom they 
please, or not to work, if they so prefer. In this state of things, 
we cannot perceive that it is criminal for men to agree together to 
exercise their own acknowledged rights, in such a manner as best to 
subserve their own interests. * * * It is perfectly consistent 
with everything stated in this count, that the effect of the agree- 
ment was, that when they were free to act, they would not en- 
gage with an employer, or continue in his employment, if such 
employer, when free to act, should engage with a workman, or 
continue a workman in his employment, not a member of the 
association. If a large number of men, engaged for a certain 
time, should combine together to violate their contract and quit 
their employment together, it would present a very different 
question. Suppose a farmer, employing a large number of men, 
engaged for the year, at fair monthly wages, and suppose that, 
just at the moment that his crops were ready to harvest, they 
should all combine to quit his service, unless he would advance 
their wages, at a time when other laborers could not be obtained. 
It would surely be a conspiracy to do an unlawful act.’’? 

This case has been cited in many later cases in Massachusetts 
and always with approval. The latest case on the subject in this 
State is that of Commonwealth v. O’ Keefe,’ tried before Chief 
Justice Brigham, of the Superior Court, at Salem, November 13, 


14 Met. 111. 3 Vide Vol. X., N. Y. State Bar 
2 Commonwealth v. Hunt, 4 Met. Ass’n Rep., p. 160. The article of Mr. 
111, 130. Becker, ‘‘ Is Boycotting Criminal? 
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1886, who stated in his charge to the jury that: ** These rights of 
laborers and the employers of labor respectively, are of equal 
force in the matters of labor and the employers of labor, and 
afford no license to laborers or to employers of labor to use 
against each other, in the furtherance of their respective inter- 
ests, fraud or force, moral or physical, to enforce upon em- 
ployers of labor, against their wills, the employment of persons 
or the discharge of any laborer employed by them, or to enforce 
upon laborers the acceptance of employment or wages against 
their will.”’ 

New Jersey has also contributed a leading case on the law of 
conspiracy, State v. Donaldson,' in which Chief Justice Beasley 
states the law relating to strikes as follows: ‘+ It appears to me 
that it is not to be denied, that the alleged aim of this combina- 
tion was unlawful; the effort was to dictate to this employer 
whom he should discharge from his employ. This was an un- 
warrantable interference with the conduct of his business, and it 
seems impossible that such acts should not be, in their usual effects, 
highly injurious. * * * In the natural position of things, 
each man acting as an individual, there would be no coercion; if a 
single employee should demand the discharge of a co-employee the 
employer would retain his freedom, for he could entertain or 
repel the requisition without embarrassment to his concerns; but 
in the presence of a coalition of his employees, it would be a 
waste of time to pause to prove that, in most cases he must sub- 
mit under pain of often the most ruinous losses, to the condi- 
tions imposed on his necessities. It is difficult to believe that a 
right exists in law, which we can scarcely conceive can produce, 
in any posture of affairs, other than injurious results. It is sim- 
ply the right of workmen, by concert of action, and by taking 
advantage of their position, to control the business of another. 
I am unwilling to hold that a right which cannot, in any event, 
be advantageous to the employee, and which must be always hurt- 
ful to the employer, exists in law.’’ ? 

In discussing Commonwealth v. Hunt,’ the same judge said: 


! 3 Vroom, 151. contrary to this case, the note to 
2 See, for a discussion of a doctrine People v. Fisher, 28 Am. Dec. 508. 
3 Supra. 
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«+ It is clearly distinguishable and I concur entirely, as well with 
the principles embodied in the opinion which was read in the 
case, as in the result which was attained.’’ 

In the case of State v. Opdyke and Wallace,’ tried in New 
Haven, Conn., about December 1, 1886, before the Hon. 
Rufus H. Picket, the defendants were found guilty of con- 
spiracy. The complainant, Meaney, had left the employ of the 
N. H. and N. R. R. Co. contrary to the wishes of Opdyke, 
superintendent of said company, who had a private understand- 
ing with Wallace, assistant superintendent of the N. Y., N. H. 
and H. R. R. Co. to the effect, that neither would employ any 
man not approved by the other, and that, in pursuance of this 
understanding, said Meaney was discharged, after having worked 
for about eleven days for the last mentioned company, for no 
other reason than the agreement between the said defendants. 

In State v. Glidden,? decided by the Supreme Court of Con- 
necticut, a verdict of guilty was sustained, and a new trial re- 
fused to the defendants who were convicted in a lower court for 
a conspiracy to compel the Carrington Publishing Company to 
discharge its workmen against its will; to injure and oppress the 
workmen in the employ of said company; to impoverish said 
company ; and to reduce to beggary several of the employees of 
said company. The decision was under a statute passed in 1878 
which provides: ‘* That every person who shall threaten or use 
any means to intimidate any person to compel such person against 
his will to do or abstain from doing any act which such person 
has a legal right to do, or shall persistently follow such person in 
a disorderly manner, or injure orthreaten to injure his property, 
with intent to intimidate him, shall, upon conviction,’’ be liable 
to afine andimprisonment. Carpenter, J., went further, however, 
and also decided the case on common-law grounds. He said, in 
the course of his opinion, that: ‘* Combinations for evil purposes, 
whether by one class of men or another, are detrimental to the 
public weal and cannot be regarded with favor by the courts. 
But combinations for good purposes may be perverted, and when 


' Vol. X., N. Y. State Bar Ass’n, p. 23N.E. Rep. 849. 
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their power is sought to be used to harm their fellow-men, to de- 


prive others of their just rights, then, not the combination, but 


the use of it, becomes criminal. In such use there is a large ele- 


Any one man or any one of 
several men acting independently is powerless; but when several 
combine and direct their united energies to the accomplishment 
of a bad purpose, the combination is formidable. 


evil increases as its numbers increase. 


ment of wantonness and malice. 


Its power for 
No one man can drive 
these workmen from their situations. Numbers, if allowed their 
will, may do it. The intention by one man, so long as he does 
nothing, is not a crime which the law will take cognizance of, 
and so, too, of any number of men acting separately. But when 
several men form the intent and come together and agree to carry 
it into execution, the case is changed. The agreement is a step 
in the direction of accomplishing the purpose. The combination 
becomes dangerous and subversive of the rights of others, and 
the law wisely says it is a crime.”’ 

The question whether a strike is criminal has also* arisen in 
Virginia. On September 28, 1886, Judge Thomas 8. Atkins 
delivered a charge to the grand jury, in which he stated that the 
common law is in force in that State, and that when the object 
of an agreement of two or more persons is to compel a person to 
conduct his business contrary to his own will by improper threats 
or molestation, it is illegal and criminal.’ 

In Commonwealth v. Shelton? the same judge overruled a de- 
murrer to an indictment for a conspiracy to boycott. 

‘¢From the nature of this offense,’’ said the learned judge, 
** no comprehensive rule can be laid down which shall include all 
instances of it, but the authorities seem to agree that the gist of 
the offense is the conspiracy, and that a conspiracy is a confed- 
eracy to do an unlawful act, or a lawful act by unlawful means, 
whether to the prejudice of an individual or the public. But by 
‘unlawful’ it is not intended to mean that the acts agreed to be 
done must be criminal— it is enough if they are wrongful and 
with an improper or evil intent ; thus it has been held that threats, 
intimidation, or any forcible means, other than lawful competi- 


110 Va. Law Journal, 707. 2 11 Va. Law Journal, 324. 
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tion, are unlawful. To threaten another in order to deter him 
from doing some lawful act, or to compel him to do an unlawful 
one, or With intent to extort money from him, or to obtain any 
other benefit to those who may make use of the threat, has al- 
ways been considered a misdemeanor at common law. * * * 
I consider it well established that any conspiracy formed and in- 
tended directly or indirectly to prevent the carrying on of any 
lawful business, or to injure the business of any one, by wrong- 
fully preventing those who would be customers from buying 
anything from, or employing the representatives of said business, 
by threats, intimidation, or other forcible means, is unlawful.’’ ! 

The States of the Union may be divided, as regards this subject, 
into two classes: First, those in which the common law of con- 
spiracy prevails "second, those in which the law of conspiracy is 
regulated by statute. This latter class may again be divided into 
nine subdivisions, from the language and effect of the different 


statutes. 
I. The following States, comprising the greater number, have 


followed in substance the section in the New York Penal Code* 
which makes it a crime ‘‘ to commit any act injurious to the 
public health, to public morals, or to trade or commerce, or for 
the perversion or obstruction of justice, or of the due adminis- 
tration of the laws,”’ viz.: Arkansas,’ California,‘ Florida,’ Ili- 
nois,® lowa,’ Maine,’ Missouri,? Nevada," New Jersey," and Ten- 
nessee.”” 

II. Michigan,’ New York,’* Rhode Island,” Texas,'® and Ver- 
mont ” have statutes to the effect that every person, by himself or 
in concert with others, who shall attempt by force, threats, or in- 
timidation of any kind to prevent any other person from entering 


111 Va. L. Journal, 324, 328, 329. Revision (1877), p. 261, ch. 191. 
2 Ch. VIII, § 168, sec. 6. ® Code, sec. 5584, § 7. 
® Digest of Sts., sec. 1961.  Howell’s Annotated Code, sec. 
4 Cr. Code, sec. 182, § 5. 9273. 
> Dig. Laws (1881), ch. 69, sec. 13, Penal Code, sec. 653. 
® Annotated Sts., p. 761, | 73. % Pub. St., ch. 241, sec. 8. 
7 Rev. Code, sec. 4087. 1% Penal Code, tit. IX., ch. I., art. 
® Rev. Sts., ch. 126, sec. 18. 289. 

Rev. St., §§ 1524 and 1525. " Rev. Laws, secs. 4226 and 4227. 
 Genl. Sts., § 4660. 
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upon and pursuing any employment he may think proper, shall be 
deemed guilty of a misdemeanor. 

III. In Kansas! and Michigan? it is a crime to combine to im- 
pede, by any act or by means of intimidation, the regular opera- 
tion of any railroad company, or other corporation, firm or in- 
dividual; or to hinder the running of any locomotive engine, 
freight or passenger trains, except by due process of law. 

IV. It is a crime in Georgia*® and South Carolina ‘ for any one, 
knowing the fact, to persuade the servant of another to leave his 
employment, when such servant is under an attested contract. 

V. An overt act is necessary to constitute a conspiracy a crime 
in Alabama,® Missouri,’ and Wisconsin,’ except when it is to com- 
mit a felony. 

VI. It is a crime in Indiana® to conspire to commit a felony. 

VII. In Colorado *® and Maine " it is a crime to conspire to in- 
dict another person, or to do any other unlawful act. 

VIII. The purport of the Delaware" statute is that any rail- 
road employee who, to aid, incite, or encourage a strike, shall 
abandon any train before it reaches its destination, or shall refuse 
to move the cars of any other company, such company’s em- 
ployees then being on a strike; orif any person in aid of a strike 
shall molest or obstruct a railroad employee engaged in the dis- 
charge of his duty, or destroy the track, such employee or per- 
son shall be guilty of a misdemeanor. 

IX. Michigan,” New Jersey,'® New York,"* and Pennsylvania," 
make it possible for employees to combine to leave their em- 
ployment, and to use peaceable means to persuade others to 
leave their employers. 

The ninth division of the statutes has been defined and limited 
by the case of Johnston Harvester Co. v. Meinhardt,'*® which arose 


1 Compd. Laws, p. 371, § 354. ® Cr. Code, sec. 811. 

2 Howell’s Annotated Code, § 9274. 1 Rev. St., ch. 126, sec. 17. 

3 Code, § 4500 a (written con- 1 Laws of Del. (1877), ch. 481. 
tract). 2 Howell’s Annotated Code, sec. 

Rev. St., sec. 2479 (any contract). 9276. 

5 Code, sec. 4153. 18 Laws of N. J. (1883), ch. XXVIII. 

6 Rev. St. 1524 and 1525. 14 Penal Code, ch. VIII., sec. 170. 

7 Rev. St., sec. 4568. % Supra. 


® Rev. St. 2139. % 60 How. Pr. 168, 171. 
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under the New York statute. ‘* This statute does not, however, 
permit an association or trades union, so called, or any body of 
men in the aggregate to do any act which each one of such per- 
sons in his individual capacity and acting independently had not 
a right to do before the act was passed. “This act does not shield 
a person from liability for his action in intimidating or coercing 
a fellow-laborer so that he shall leave his employer's service.”’ 1 
In considering sec. 186, § 5, of the New York Penal ih in 
his charge to the jury in the Theiss’ boycott in New York, 
Judge Barrett said: ** If two or more persons conspire to prevent 
another from exercising a lawful trade or calling, or doing any 
legal act, by force, threats, intimidation, or by interfering or 
threatening to interfere with tools, implements, or property be- 
longing to or used by another, or with the use or employment 
thereof, each of them is guilty of a misdemeanor. That is the 
law of conspiracy. * * * They ’’ (workmen) * have a right 
to go to all their friends, make known their wrongs and say to 
them, ‘If you area friend of labor, withdraw your patronage 
from the man who injures us or refuses us justice.’ It is one 
thing for a man or men to go about and talk to their friends, and 
it is quite another thing for fifty or sixty, or a hundred men to 
band together, not for the purpose of individual persuasion, but 
to bring to bear the power of combination in an unlawful 
way, to injure the employer’s business, and how? By parading 
up and down in front of his door; by placarding themselves with 
the word * Boycott’; ? by advising the passers-by not to patronize 
the establishment; by distributing printed circulars filled with 
accusation and justifying the so-called boycott, and by other de- 
vices and methods calculated to induce the public to keep away 
from the alleged wrong-doer. Now, the law says that may not 
be done, if the persons so engaged use force, threats, or intimi- 
dation. * * * The men who walk up and down in front of 
a man’s shop may be guilty of intimidation, though they never 
raise a finger or utter a word. Their attitude may nevertheless 


14N. Y. Cr. Rep. 317 and 403. Encyclopedia Dictionary, Title, Boy- 
2 Fora history and definition of this cott. 
word, see 3 N. E. Rep. 858; and The 
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be that of menace. They may intimidate by their numbers, 
their methods, their placards, their circulars and their devices.”’ 

As we saw aboye, most of the States that have adopted stat- 
utes have followed the New York Penal Code,' which makes it a 
crime to do any act injurious to trade or commerce. In State ». 
Donaldson,’ the counsel for the prosecution urged the point that 
the act, a strike to enforce the discharge of a fellow-laborer, was 
injurious to trade, and therefore criminal. 

In reply to this Beasley, C. J., said: **An act, to fall within 
this provision, must be one which, with directness, inflicts an in- 
jury on trade, —as, for example, a combination to depress any 
branch of trade by false rumors. But, in the case before us, the 
act charged, if it could be said to injure trade at all, did so not 
proximately, but remotely. * * * But it is not this unde- 
signed and incidental damage which is embraced within the statu- 
tory denunciation.”’ 

People v. Fisher,* was for a conspiracy to prevent any jour- 
neyman shoemaker, in Geneva, from working at his trade, below 
a certain rate of wages prescribed by the defendants, who com- 
bined and agreed not to work for any master shoemaker who 
should employ any journeyman who had broken any by-law of 
the union, unless such journeyman would pay a fine of ten 
dollars. In pursuance of this agreement the defendants quit 
work. 

The sole question in this case was, whether this agreement and 
action were injurious to trade and commerce. In answering it, 
Savage, C. J., said: ‘* That the raising of wages and a conspir- 
acy, confederacy, or mutual agreement among journeymen for 
that purpose is a matter of public concern, and in which the 
public have a deep interest, there can be no doubt. * * * 
Such combinations would be productive of derangement and 
confusion, which certainly must be considered ‘injurious to 
trade.’’’! 

In the same case the same judge stated the difference between 


1 Ch. VIIL., sec 168, § 6. * See, also, Stevedores Assn. v. 
23 Vroom (N. J.), 151. Walsh, 2 Daly, 1. 
314 Wend. 9. 
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the common law and the change made by the statute, after refer- 
ring to Lambert v. People, as follows: — 


‘‘The question was left in doubt, whether an indictment lies for a conspir- 
acy to produce a mere private injury, by means which are not in themselves 
criminal, and which would not affect the public, nor obstruct public justice. 
That question was intended to be put at rest by the revised statutes, and we 
have the authority of the revisers! for saying that this is the only particular in 
which a departure from the common-law doctrine was intended, if indeed the 
common law was as it was understood by this court.”’ 

‘It is lawful for any number or journeymen or of master workmen to agree, 
on the one part, that they will not work below certain rates, or on the other 
that they will not pay above certain prices; but that any association or combi- 
nation for the purpose of compelling journeymen or employers to conform to 
any rule, regulation, or agreement fixing the rate of wages, to which they are 
not parties, by the imposition of penalties, by agreeing to quit the service of any 
employer who employs a journeyman below certain rates, unless the journey- 
man pays the penalty imposed by the combination, or by menaces, threats, or 
intimidations, violence, or other unlawful means, is a conspiracy for which the 
parties entering into it may be indicted.” ? 

‘« Associations have no more right to inflict injury upon others than individ- 
uals have. All combinations and associations, designed to coerce workmen to 
become members, or to interfere with, obstruct, vex, orannoy them in working 
or in obtaining work, because they are not members, or in order to induce them 
to become members; or designed to prevent employers from making a just dis- 
crimination in the rate of wages, paid to the skillful and to the unskillful, to 
the diligent and the lazy, to the efficient and the inefficient; and all associa- 
tions designed to interfere with the perfect freedom of employers in the proper 
management and control of their lawful business, or to dictate in any particular 
the terms upon which their business shall be conducted, by means of threats of 
injury or loss by interference with their property or traffic, or with their lawful 
employment of other persons, or designed to abridge any of these rights, are 
pro tanto illegal combinations or associations, and all acts done in furtherance 
of such intentions by such means, and accompanied by damage, are action- 


Conspiracy at common law may be defined as ‘* an agreement 
between two or more persons to accomplish by unlawful means a 
lawful or an unlawful object, or to accomplish by lawful means 
an unlawful end.’ But what is unlawful? Any act which, 
if consummated, will be the subject of acivil action. Thus, A. is 


' Reviser’s note to part 4, ch. I, 5 Brown, J., in Old Dominion S. S. 


tit. 6, N. Y. Sts. Co. v. McKenna. 
? Daly, J., in Stevedores Assn. v. * From Essay eutitled Criminal As- 
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engaged in rendering a gratuitous service to B. C. entices A. to 
leave B.’s employment, who, on proving the scienter, may recover 
damages ina civil action.'. If C. had conspired with D. and E, 
to entice A., B. would have had a right of action against all 
three, and their agreement would also be the subject of acriminal 
indictment for conspiracy. 

If A. had promised to do B. a gratuitous service in the future, 
and C. had persuaded him not to render it, B. would have had no 
right of action against C.,? because the wrong done by him would 
be clearly damnum absque injuria, the damage being too remote, 
B. having lost no tangible right. But once enjoying and receiving 
the gratuity, B. hasa right to such services as A. may render, free 
from the interference of C.* A reason is that B. would be liable 
for injury done to a third person, by reason of the negligence of 
A.,and he would also have a right of action against a third person 
for injuring A., whereby he lost his service, which clearly shows 
the relation of master and servant. In rendering such gratui- 
tous service A. is a servant at will, and, as in a tenancy at will, 
the relation of landlord and tenant, so this relation of master and 
servant must be terminated by one party or the other free from 
outside influences before the rights of the master are lost.‘ 

This seemsto be the reasoning of the common law, which makes 
every agreement to persuade laborers, whether under contract or 
not, to leave their employment, a criminal conspiracy. As this 
reasoning so broadened the scope of conspiracy that the criminal 
law was made to apply to mere private wrongs, not affecting the 
public, in some of the States the courts have denied this doctrine 
in its application to laborers, and in others statutes have been en- 
acted giving employees this right to combine and persuade fellow 
employees, provided no force or intimidation attends the combina- 
tion or agreement to leave their employ. 

Inthe case of employees, who are merely rendering a service 
at will, each acting individually may leave his employment, 
and although great damage has been done the employer, no legal 
wrong has been committed. If, however, they had agreed to ter- 


1 Bigelow on Torts, 143. 4 Noice v. Brown, 39 N. J. Law, 
2 Idem. 572. 
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minate their service, this agreement, according to the strict rule, 
would be a criminal conspiracy. Why should men become crim- 
inals by simply agreeing to do what each one acting separately 
has a perfect right to do? Where is the unlawful end, where the 
unlawful means that make their agreement criminal? These em- 
ployees have not committed any breach of their contract, which 
would furnish the unlawfulness, but have merely terminated a 
contract which they had the right to close. The fact that there 
was no violation of contractual relations seems to have been over- 
looked by every court except that of Massachusetts. In Judge 
Shaw’s opinion in Com. v. Hunt, it is clearly laid down that if 
laborers engaged for a certain time should combine to violate their 
contract it would be a crime, but when free ** to work for whom 
they please, or not to work, if they soprefer * * * we can- 
not perceive that it is criminal for men to agree together to ex- 
ercise their own acknowledged rights, in such a manner as_ best 
to subserve their own interests.’”! 

How is it when some of the employees, who are under no con- 
tract, are satisfied with theiremployment, have the disgruntled 
ones the right to persuade them to leave? Provided the pur- 
suasion is not conducted in a menacing, threatening manner, the 
statutes, and some of the courts alow the right.? Or, following 
out the strict common-law reasoning, when the adviser has the 
right to persuade, arising either from a direct appeal or from 
the relations or associations of the parties in trades unions which 
have for their object the advancement of labor interests, there- 
by establishing a privilege analogous to that in slander and 
libel. 

The true rule would seem to be, at least the most reasonable 
one, that men, whether employers or employees, when under no 
contractual relations, may lawfully agree to reduce wages, or to 
strike on the happening of a certain contingency, without regard 
to whether that contingency has already or may thereafter 
happen. 

When a person is under no contract of employment he may 


1 Com. v. Hunt, 4 Met. 111, 130. 2 See Railroad Co. v. Wenger, 17 
Weekly Law Bulletin, 356. 
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act as he pleases; asa free moral agent, he may work, when, for 
whom, and so long as he chooses. If one person acting indi- 
vidually may do this, certainly two or more ought to be able to 
do any similar act. No employer has a right to their labor, and 
so long as their action is not tainted with the illegality of threats 
of injury or violence, it ought not to be criminal. ‘There is no 
element of disturbance to the community, no damage done to the 
State, without which no act can be a crime, unless expressly de- 
clared to be by statute. 

If, however, this agreement is made to interfere with a contract 
already entered into, or if it definitely relates to contracts there- 
after to be made, then it should be criminal, because it has for its 
object the commission of an unlawful act, the breaking of a con- 
tract. 

To illustrate: A., B. and C. being under no contract, agree not 
to work for D. unless he pays a certain rate of wages. No legal 
wrong has been done, because they have the right to dispose of 
their labor as they deem best. 

They have contracted with D. to remain in his employ for one 
year at a fixed rate of wages; being dissatisfied, they agree not 
to labor unless D. complies with a demand of theirs. Have they 
done a criminal act? Clearly so, because their agreement has 
for its object an unlawful act. 

Being under no contract at the time, they agree together that 
they will make a contract, and will, on the happening of a certain 
contingency not provided for in the contract, quit their employ- 
ment; this for the same reason is criminal — it comprehends the 
breaking of a contract. 

For an illustration of these propositions let us take the follow- 
ing: A., for value received, makes a negotiable promissory note 
to D., payee, which B. and C. indorse for A.’s accommodation. 
On its maturity, A., B. and C. fail to meet their obligation. The 
result is the failure of D., which in turn causes the bankruptcy of 
E., and so on. A great injury has been done to a whole business 
community, but, as in case of the laborers refusing to work for 
less than a certain sum, it is damnum absque injuria — too re- 
mote, and they are under neither civil nor criminal liability, apart 
from the note. 
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But they, A., B. and C., after having entered into the contract, 
agree without cause not to pay the note on maturity. Their 
agreement has for its object the injury of D.; they are, on proof 
of special damage, liable to a civil action; and, as their act con- 
templated an unlawful one, the criminal law wisely says it is a 
crime. So, too, they, although under no obligation to D., are 
criminally liable if they agree to execute such a note and at that 
time agree not to pay it on maturity. 

This seems to be, or at least should be, the American law. 
You may agree to do any lawful act which will not interfere with 
any contract which you have already or may enter into, provided 
that agreement does not contemplate fraud, violence, or injury to 
another. To bring about such a result seems to be the object of 
the statutes which have been passed in those States which have fol- 
lowed the spirit of the English law. We have the authority of 
Savage, C. J.,! and the note of the revisers of the New York stat- 
utes to the effect that the agreement shall be criminal only when 
it contemplates the accomplishment of some unlawful purpose, 
as the breaking of a valid contract, or a lawful end by some un- 
lawful means. 

The broadest statutes,and the most liberal of courts still de- 
clare that it is criminal for any persons to combine and agree to 
interfere with another’s business. The widest latitude is given 
the American workmen. They may meet in vast assemblies and 
discuss the best methods of bettering their condition. They may 
enter trades unions, become Knights of Labor, or members of 
any other guild. They are allowed perfect freedom of action 
and speech, but they must also allow their employers the same 
rights. The moment they seek to curtail those rights their action 
becomes illegal. If their purpose is to prejudice a person in 
the estimation of the public, to injure or ruin his business or 
reputation, although their acts have an effect absolutely contrary 
and the object of their persecution is benefited, still their act 
is illegal and criminal —the purpose, the intent of the conspir- 
acy, is the controlling fact — it is a boycott, and this is always 
illegal and criminal. 
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‘*Freedom is the policy of this country. But freedom does 
not imply a right in one person, either alone or in combination 
with others, to disturb or annoy another, either directly or indi- 
rectly, in his lawful business or occupation, or to threaten him 
with annoyance or injury, for the sake of compelling him to buy 
his peace.’’! 


ARTHUR JAMES SELFRIDGE. 
Boston, Mass. 


1 Carew v. Rutherford, 106 Mass. 1, 15. 
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{. General Rule Requiring Special Authority. 
If. Parol or Verbal Authority, when Sufficient. 
IIL. Previous Assent or Subsequent Ratification. 
IV. Instrument Equally Operative Without a Seal. 
V. Partner who Executed Bound, though Others not. 
VI. The Scope and Extent of the General Rule. 
VII. Cases Exhibiting its Limits and Exceptions. 


I. General Rule Requiring Special Authority. — It is a well 
settled, though technical rule of the common law, that one part- 
ner cannot bind his copartner by the execution of a deed,! un- 
less his authority to do so is itself under seal.? In one case,’ it 
was thought that if the terms of the partnership agreement au- 
thorized it, one partner could bind the firm by a sealed instru- 
ment executed in its name.* But Lord Kenyon, in a case where 
it was contended that the partnership having been instituted by 
writing under seal, that fact gave authority to each partner to 
bind the others by deed, said: ‘* But I deny that conse- 
quence; * * * fora general partnership agreement, though 
under seal, does not authorize the partners to execute deeds for 
each other, unless a particular power be given for that purpose. 
This would be a most alarming doctrine to hold out to the mer- 
cantile world; if one partner could bind the others by such a 
deed as the present, it would extend to the case of mortgages, 


' Anthony v. Butler, 13 Pet.(U.S.) cited in the preceding note, where in 
423. the agreement of partnership, ander 


2 Donaldson v. Kendall, 2 Ga. Dec. 
227; Trimble v. Coons, 2 A. K. Marsh. 
(Ky.) 375; Snyder v. May, 19 Pa. St. 
235; Napier v. Catron, 2 Humph. 
(Tenn.) 534; Lambden v. Sharp, 9 Id. 
224; Morris v. Jones, 4 Harr. (Del.) 
428. 

8 Blackburn v. McCallister, Peck 
(Tenn.), 371. 

* In Napier v. Catron, however, 


seal, each partner was authorized to 
bind his copartners by deed, and such 
agreement expired by its own limita- 
tion, and was continued by a written 
agreement, not under seal, it was held 
that the continuance did not carry 
with it the power, and that a mortgage 
of real estate, executed by one of the 
firm to secure the partnership, did not 
bind the other members. 
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and would enable a partner to give to a favorite creditor a real 
lien on the estates of the other partners.’’ ' The conveyance, 
as well as the descent of realty is regulated by statute, and is 
not affected by any general law of partnership, wherefore the 
acting partner of a mercantile partnership cannot transfer the 
real property of the firm in the same manner as its personal 
property.? For the same reason, one partner cannot execute a 
bond under seal, in the partnership name, so as to bind the other 
partner; *® and the plea of non est factum will be sustained in an 
action against the firm ona bond so executed, even though it 
was executed under an authority from the copartner, not under 
seal, to execute a note in his name.‘ In short, at common law, 
one partner cannot do any act under seal to affect the interests of 
his copartner, unless it is to release a debt.® 

II. Parol or Verbal Authority, when Sufficient. —In a well 
considered case decided in the Superior Court of the City of New 
York,® Jones, C. J., after reviewing the English and American 
cases on this subject, says: ‘** The principle that a partner can- 
not, by virtue of the authority he derives from the relation of 
copartnership, bind his copartner by deed, has been too long set- 
tled to be now shaken. It is the technical rule of the common 
law applicable to deeds which has been engrafted into the com- 
mercial law system of the law of partnership. * * * The 
reasons for the restrictions are not very satisfactory, for all the 
mischiefs which the expositors of the rule ascribe to the authority 
of members of a copartnership to seal for their copartners, may 
flow almost as extensively, and nearly with equal facility, from 
the use of the name and signature of the copartnership. The 
dangers of allowing the use of a seal to the members of a copart- 
nership are supposed to consist in these two attributes of the 


1 Harrison v. Jackson, 7 T. R. 207, 26 Vt.154; Pierson v. Hooker, 3 Johns. 
210. (N. Y.) 68. 
2 Piatt v. Oliver, 3 McLean (U.S.), 4 Henry County v. Gates, 26 Mo. 


27; affirmed on other grounds,3 How. 315. 


333. 5 McBride v. Hagan, 1 Wend. (N. 
3 Gerard v. Basse, 1 Dall. (U.S.) Y.) 326. 

119; Hart v. Withers, 2 Penn. (N. J.) 6 Gram v. Seton, 1 Hall (N. Y.), 

285; Button v. Hampson, Wright 262. 

(Ohio), 93; McDonald v. Eggleston, 


XUM 


a 
a 


DEED OF ONE PARTNER, WHEN BINDS THE FIRM. 253 


seal: that it imports a consideration, and that it is competent to 
convey absolutely, or to charge and encumber real estate. But 
negotiable paper, by which the partner may bind the firm, equally 
imports a consideration with a seal; and, upon general princi- 
ples, the use of the seal of the copartner, equally with the signa- 
ture of the copartnership, would, if permitted, be restricted to 
copartnership purposes and copartnership operations solely, and 
the joint deed of the copartners, executed by the present for the 
absent members, be held competent to convey or to encumber the 
copartnership property alone, and to have no operation upon the 
private funds or separate estate of the copartners. With these 
restrictions upon the use and operation of the seal, is not the 
power of a partner to bind his copartner and to charge and en- 
eumber his estate as great and as mischievous, without the 
authority to use the seal of the absent partner, as it would be 
with that authority? Those powers undeniably place the for- 
tune of the members of a general copartnership, to a great de- 
gree, at the disposal of any one of the copartners; but it is 
necessary to the beneficial management of the joint concern that 
extensive powers should be vested in the members who compose 
it; and when the copartners live remotely from each other, their 
joint business concerns cannot be advantageously conducted or 
carried on without a latitude of authority in each which is incon- 
sistent with the perfect safety of the other copartners. It crip- 
ples the operation of a partner, whose distant residence precludes 
a personal co-operation, to deny him the use of the seal of his 
copartner for instruments requiring it, and which the exigencies 
of their joint concerns render expedient or beneficial to them. 
He must be clothed with the power to execute deeds for his co- 
partners when necessarily required for the purposes of the trade ; 
and if that authority is not inherent in the copartnership, it must 
be conferred by letter of attorney, and it must be general, or it 
will be inadequate to the ends of its creation. A copartnership, 
especially, which is employed in foreign trade, and has occasion 
to employ ships for the transportation of merchandise, or to 
bérrow money on respondentia, if its members are dispersed, as 
is often the case, must be seriously embarrassed in its operations 
by the application of the rule that requires every copartner who 


real | 
l is 
the a 
nal i 
her 
an 
of 
OW 
of 
3 
| 
3 
7 
| 
| 
XUM 


254 DEED OF ONE PARTNER, WHEN BINDS THE FIRM. 


is to be bound by the charter party or the respondentia bond, to 
seal it personally, or by attorney duly constituted for that spe- 
cific purpose, with its own seal. Similar difficulties would arise 
out of the same rule when the operations of the house required 
the copartnership to execute other deeds. Can it then be that 
this stern rule of the common law, which has its appropriate 
sphere of action, and a most salutary operation on those rela- 
tions cf society where men not otherwise connected are the owners 
of undivided property, is to be applied in all its force, and to 
govern with unbending severity in the concerns of copartners 
whose intimate connection and mutual interest require such large 
power and ample confidence in the integrity and prudence of 
each other, to give to their operations efficiency, vigor and suc- 
cess? The pressure of these considerations has induced a relaxa- 
tion of the common-law rule to adapt it to the exigencies of 
commercial copartnerships, and other associations of individuals 
operating with joint funds for the common benefit. The rule it- 
self remains, but the restrictions it imposes are qualified by the 
application of other principles. The general authority of a part- 
ner, for example, derived from his relation to his copartners, 
does not empower him to seal an instrument for them, so as to 
make it binding upon them without their assent and against their 
will. This is the fair import of the modern cases, and is, I ap- 
prehend, the principle courts are disposed to apply to the use of a 
seal in joint contracts for copartnership purposes. An absent 
partner is not bound by a deed executed for him by his copart- 
ner, without his previous authority or permission, or his subse- 
quent assent and adoption. But the previous authority or per- 
mission of one partner to another to seal for him, or his 
subsequent adoption of the seal as his own, will impart efficacy 
to the instrument as his deed; and that previous authority or 
subsequent adoption may be by parol. These are the results 
which I deduce from the judicial decisions, especially those of our 
own courts on the subject; and, if I am correct in my deduc- 
tion, the conclusion must be favorable to the validity of this 
charter party as the deed of both the partners.’’! Thus it has 


1 See, also, to the effect that the v. Robinson, 28 Ala. 289; Herbert v. 
authorization may be by parol, Grady Hanrick, J6 Ala. 581; Drumwright v. 
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been held that an attachment bond signed and sealed by one 
partner in the firm name, and authorized or ratified by parol, is 
valid.!. In Alabama, however, a deed by one partner in the firm 
name, conveys only his interest, though subsequently the other 
partners orally assent.’ 

Ill. Previous Assent or Subsequent Ratification. — The result 
of an examination of the cases undoubtedly is, that the great 
weight of authority, in this country is to the effect that, while 
one partner cannot bind his associates by deed, by virtue of the 
contract of partnership, yet where he executes a sealed instru- 
ment in the name of the firm, under a prior verbal authority, or 
subsequent verbal ratification, it is binding on the firm,’ and that 
the assent of the other partner, or partners, may be implied from 


circumstances. 


But the previous authorization or assent, or the subsequent 
ratification, must be proved by him who seeks to enforce the in- 
strument against the other partner,’ for otherwise the deed will 


Philpot, 16 Ga. 424; Haynes v. Sea- 
chrest, 13 Iowa, 455; Pike v. Bacon, 20 
Me. 280; Cady v. Sheperd, 11 Pick. 
(Mass.) 400; Clement v. Brush, 3 
Johns. (N. Y.) Cas. 180; Swan v. Sted- 
man, 4 Metc. (Mass.) 548; Fox v. Nor- 
ton, 9 Mich. 207; Gwinn v. Rooker, 24 
Mo. 290; Smith v. Kerr, 3 N. Y. 144; 
Bond v. Aitkin, 6 Watts & S. (Pa.) 165; 
Johns v. Rattin, 30 Pa. St. 84; Lowery 
v. Drew, 18 Tex. 786; Wilson v. Hun- 
ter, 14 Wis. 683. 

1 Jeffreys v. Coleman, 20 Fla. 536. 

2 Bumson v. Morgan, 76 Ala. 593. 

3 Grady v. Robinson, 23 Ala. 289; 
Herbert v. Hanrick, 16 Ala. 581; Gib- 
son v. Wardon, 14 Wall. (U. S.) 244: 
Drumwright v. Philpot, 16 Ga. 424; 
Haynes v. Seachrest, 13 Iowa, 455; Ely 
v. Hair, 16 B. Mon. (Ky.) 230; Pike v. 
Bacon, 20 Me. 280; Cady v. Sheperd, 11 
Pick. (Mass.) 400; Clement v. Brush, 
3 Johns. (N. Y.) Cas. 180; Swan v. 
Stedman, 4 Metc. (Mass.) 548; Fox v. 
Norton, 9 Mich. 207; Gwinn v. Booker, 


only pass the individual interest of the partner who executes it.® 


24 Mo, 290; Smith v. Kerr, 3 N. Y. 144; 
Bond v. Atkins, 6 Watts & S. (Pa.) 
165; Johns v. Rattin, 30 Pa. St. 84; 
Lowery v. Drew, 18 Tex. 786; Wilson 
v. Hunter, 14 Wis. 683. 

Person v. Carter, 3 Murph. (N.C.) 
321; Layton v. Hastings, 2 Harr. (Del.) 
147; Doe v. Tupper, 4 Sm. & M. (Miss.) 
261; Morse v. Bellows, 7 N. H. 549; 
Lucas v. Saunders, 1 McMull. (S. C.) 
311; Lee v. Onstott, 1 Ark. 206; Mont- 
gomery v. Boon, 2 B. Mon. (Ky.) 244; 
M’Cart v. Lewis, Jd. 267; Cummings v. 
Carsily, 5 Id. 47; Bentrin v. Zierlien, 4 
Mo. 417; Turbeville v. Ryan, 1 Humph. 
(Tenn.) 113. 

5 Shirley v. Fearne, 33 Miss. 653. 

6 Walton v. Tosten, 49 Miss. 569. 
See, however, Kasson v. Brocker (47 
Wis. 79), where, on an appeal from the 
disallowance of a claim of partners in 
their firm name, the appeal bond was ex- 
ecuted in the firm name, and the court 
held that the presumption was, in the 
absence of all proof, that it was so ex- 
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It would seem, however, that a declaration alleging that the 
partners ** made their certain writing obligatory signed by their 
firm name,”’ *‘ and sealed with their seal,’’ etc., is good on de- 
murrer; if it was the deed of but one, it must be shown by plea 
on the part of the partner who did not execute the bond.! 

The instrument may also become binding on the other partners 
on the principles of estoppel and ratification,’ and the bringing 
of an action upon it, by the firm, is an adoption of the instru- 
ment, and the defendant cannot object that it is not the deed of 
the partnersbip.* 

Again, such a deed is binding on the partner who does not ex- 
ecute it, if he is present and sees the other partner execute it 
and does not object; his acquiescence, with full knowledge of the 
act done, amounts to consent.‘ 

IV. Instrument Equally Operative without a Seal. — Where 
an instrument executed by one partner, in the firm name, and 
sealed, would be equally operative without a seal, the rule does 


ecuted as to bind both partners, and (Ohio), 142; Lambden v. Sharp, 9 
the mode of execution was approved. Humph. (Tenn.) 224; Layton v. Hast. 
Contra, Butterfield v. Hemsley, 14Gray ings, 2 Harr. (Del.) 147; Lee v. On- 
(Mass.) 226. stott, 1 Ark. 206; Little v. Hazard, 5 
' Massey v. Pike, 20 Ark. 92. Harr. (Del.) 191; Lucas v. Saunders, 
2 Mann v. Etna Ins. Co., 40 Wis. 1 MecMull. (S. C.) 311; Mackay v. 
549; Baldwin v. Richardson, 33 Tex.16. Bloodgood, 9 Johns. (N. Y.) 285; 
% Dodge v. M’Kay, 4 Ala. 346. M’Cart v. Lewis, Jd. 267; McDonald 
* Kasson v. Brocker, 1 N. W. Rep. v. Eggleston, 26 Vt. 154; Modisett v. 
(N. S.) 418; Anthony v. Butler, 13 Pet. Lindley, 2 Blackf. (Ind.) 119; Mont- 
(U. S.) 423; Baldwin v. Richardson, 33  gomery v. Boone, 2 B. Mon. (Ky.) 244; 
Tex. 16; Bentrin v. Zierlien, 4 Mo. Morris v. Jones,4 Harr. (Del.) 428; 
417; Blackburn v. McCallister, Peck Morse v. Bellowes, 7 N. H. 550; Napier 
(Tenn.), 371; Butten v. Hampson, v.Catron, 2 Humph. (Tenn.) 534; Per- 
Wright (Ohio), 93; Cummins v.Cass- son v. Carter, 3 Murph. (N. C.) 321; 
idy, 5 B. Mon. (Ky.) 74; Day v. Laf- Pettes v. Bloomer, 21 How. (N. Y.) Pr. 
ferty, 4 Ark. 450; Doe v. Tupper, 12 317; Pierson v. Hooker, 3 Johns. (N. 
Miss. 261; Donaldson v. Kendell,2 Ga. Y.) 68; Posey v. Bullitt, 1 Jd. 99; 
Dec. 227; Fitchburn v. Boyer, 5 Watts Price v. Alexander, 2 Gr. (Iowa), 427; 
(Pa.), 159; Fleming v. Dunbar, 2 Hill Snyder v. May, 19 Pa. St. 235; Trimble 
(S. C.), 532; Gerard v. Basse, 1 Dall. v. Coons, 2 A. K. Marsh. (Ky.) 875; 
(U. 8.) 119; Hart v. Withers, 2.N.J.L. Turbeville v. Ryan, 1 Humph. (Tenn.) 
285; Henderson v. Barbee, 6 Blackf. 113; United States pv. Astley, 3 Wash. 
(Ind.) 26; Hodson v. Porter, 2 Colo. (U.S.) 508. 
224; James v. Bostwick, Wright 
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not apply, e.g., in the case of a sealed bill of sale of partnership 
property." Thus, an eminent English jurist, in a bankruptcy 
case, remarked: ‘* As to the objection that the security, being 
effected by a deed executed by one partner, could not bind the 
firm, it might be true that the instrument would not take effect 
as the deed of the firm; but the transaction itself was one within 
the authority of the partner, and the circumstance of a deed being 
executed would not invalidate the contract.’’? Accordingly, one 
partner may transfer personal property of the firm in payment 
of a bona file firm debt, even though he do so by deed under 
seal.’ In Forkner v. Stuart,‘ where one partner, in the absence 
of his copartner, executed a bill of sale, under seal, of all the 
partnership effects, the sale being bona fide, and for the full 
value of the property, and made to pay a pressing debt of the 
absent partner, — it was held that the sale was binding upon the 
absent partner, and passed the whole title of the firm to the 
property. So, where a partner executes a bond in the name of 
the firm, and, upon being informed that it did not bind the part- 
ners, with the consent of the obligor, removes the seal, and re- 
delivers it, with the intent to bind the company, it is effectual as 
their promissory note.’ 

Other well considered cases, however, hold that a bond given 
in the partnership name, by one of the partners, for a simple 
contract debt due by the firm, does not extinguish the original 
debt as to the firm.* So, also, it has been decided that a sealed 
lease executed by one partner only, in the name of the partner- 
ship, though for a term which required no seal, does not pass the 
estate of the other partners, without evidence of previous au- 
thority or subsequent ratification by them.’ 

The true rule is thus stated by Chief Justice Marshall in Ander- 


1 Patten v. Kavanagh, 11 Daly (N. 5 Horton v. Child, 4 Dev. (N. C.) 
Y.), 348; S. P., Keller v. West,39 Hun 460. 
(N. Y.), 348; Everit v. Strong, 5 Hill ® Flemming v. Lawhorn, Dudley 
(N. Y.), 163. (S. C), 360; Dickinson v. Legare, 1 
2 Ex parte Bosanquet, DeGex, Dessau. (S.C.) 537; Bond v. Aitkin, 
432. 6 Watts & S. (Pa.) 165. But see Ja- 
3 Hodges v, Harris, 6 Pick. (Mass.) cobs v. M’Bee, 2 McMull. (S. C.) 348. 
362. 7 Dillon v. Brown, 11 Gray (Mass.), 
46 Gratt. (Va.) 197. 179. 
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son v. Tompkins: ! ‘ It is said this transfer of property is by a 
deed, and that one partner has no right to bind another by deed. 
For this a case is cited which, I believe, has never been ques- 
tioned in England or in this country. I am not, and never have 
been satisfied with the extent to which this doctrine has been 
carried. The particular point decided in it is certainly to be sus- 
tained on technical reasoning, and perhaps ought not to be contro- 
verted. I do not mean to controvert it. That was an action of 
covenant on a deed; and if the instrument was not the deed of the 
defendants, the action could not be sustained. It was decided not 
to be the deed of the defendants, and 1 submit tothe decision. No 
action can be sustained against the partner, who has not exe- 
cuted the instrument, on the deed ‘of his copartner. No action 
can be sustained against the partner which rests on the validity 
of such a deed, as to the person who has not executed it. This 
principle is settled. But I cannot admit its application in a case 
where the property may be transferred by delivery, under a 
parol contract, where the right of sale is absolute, and the change 
of property is consummated by delivery. I cannot admit that a 
sale so consummated, is annulled by the circumstance that it is 
attested by, or that the trusts under which it is made are de- 
scribed in a deed. No case goes thus far, and I think such a 
decision could not be sustained on principle.’’ 

V. Partner Who Executes Bound, though Others not.— 
When one partner, without the consent of his copartner, gives 
the security of the firm, under seal, for a partnership debt, and 
the creditor afterwards releases the copartner from all partner- 
ship debts, the simple debt being merged in the specialty, the 
copartner is released, but the specialty still binds the partner 
who signed the partnership name.’ Thus, where two of three 
partners were present, and one wrote and the other sealed a note, 
given in the name of the firm, it is competent to go to the jury 
on the joint execution. It is not material to the liability of the 
two that they used the name of the firm without the third part- 
ner’s assent. Again, partners are tenants in common of land 


1 Brock. (U. S.) 456, 462. Y.) Cas. 180; S. P., Williams v. Hodg- 
2 Harrison v. Jackson, 7 T. R. 207. son, 2 Harr. & J. (Md.) 474. 
5 Clement v. Brush, 3 Johns. (N. 4 Potter v. McCoy, 26 Pa. St. 458. 
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owned by the firm, and a deed by all the firm, but executed by 
one partner only, is effectual to convey that partner’s undivided 
interest.! Such a conveyance, by one member of a solvent firm, 
of his undivided interest in the real estate of the partnership, to 
a stranger, whether made upon a sale, or by way of payment of 
his individual debt, is valid as against the copartners; and they 
cannot maintain an action to have it set aside, on the ground that. 
it was made without their consent and impairs the credit of the 
firm.’ But in Fisher v. Pender,* where, upon the face of the in- 
strument, it appeared that one signed, sealed and delivered it, in 
order to bind the firm of which he was a member, and not as his 
own individual deed, it was held that he was not individually 
bound. That case, however, in the opinion of the present writer, 
is not in accord with the trend of the well considered adjudica- 
tions. 

VI. The Scope and Extent of the General Rule. — This rule, 
of common law origin and still continuing vigor’, prevents one 
partner from binding the other to execute a deed with covenants 
of a particular kind, as of warranty.‘ Even a surviving partner 
cannot, alone, convey realty belonging to the firm he represents.® 
Again, a bond given for the purpose of obtaining a dissolution 
of an attachment of partnership property, and executed in the 
name of the firm, by only one of two partners named as princi- 
pals therein, cannot be enforced against a surety without evi- 
dence of the assent of the other partner to its execution.? And 
where one partner signs the partnership name to a forthcoming 
bond, in a case in which the partnership is defendant, the bond 
is void as to the partners not signing it.’ So, also, one partner 
cannot bind his copartner by warrant of attorney, under seal, 
in the firm name, without authority; * or by executing an appeal 
bond for both, under his general authority.’ 


1 Jackson v. Standford, 19 Ga. 14; 5 Galbraith v. Gedge, 16 B. Mon. 
Liyton v. Hastings, 2 Harr. (Del.) (Ky.) 631. 
147; Jones v. Neale, 2 Patt. & H. (Va.) ® Russell v. Annable, 109 Mass. 72. 


339. * Doe v. Tupper, 4 Sm. & M. (Miss.) 
2 Treadwell v. Williams, 9 Bosw. 261; Turbeville v. Ryan, 1 Humph. 
(N. Y.) 649. (Tenn.) 118. 
87 Jones (N. C.) L. 483. * Ellis v. Ellis, 18 Vr. (N. J.) 69. 
4 Ruffner v. McConnell, 17 Ill. 212. * People v. Judges of Dutchess, 5 
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VII. Cases of Exhibiting its Limits and Exceptions. — The 
adjudications upon this subject are not, however, so harmonious 
as not to leave the question still, to some extent, an open one in 
some few jurisdictions. Thus it has been held that one partner 
may execute a power of attorney,! or a charter party under seal,? 
or a deed of composition, or release of a debt due the firm,* 
so as to bind his copartner, or the firm to which he belongs. 
So, it is said that a bond by two of three partners, to one of 
them as obligee, may be obligatory on the third partner;* that a 
bond given by one partner for the rent of real estate leased for 
the use of the partnership, is properly payable out of the part- 
nership effects; and having been so paid, creditors of another 
partner cannot be substituted to the rights of the landlord on the 
bond; * that one partner, by an instrument under seal, may au- 
thorize a third person to discharge a debt due to the firm; * and 
that under urgent circumstances, one partner, to prevent the 
sacrifice of the firm’s real estate, may give a deed of trust thereof 
to secure a firm debt.? 

In Durant v. Rogers,’ the property of a firm was levied upon 
under a judgment against a portion only of the partners, for a 
trespass committed by the active and managing partners, who, to 
save the property, procured plaintiff to unite with them in an 
appeal bond, whereby he was compelled to pay the judgment. 
The court held that each member of the firm became liable to him 
for the amount so paid to their use, whether they all united in the 
appeal or not, and that no proof of a promise to pay on the part 
of one of them not sued, and who did not join in the appeal, was 
necessary, as the law implied a promise, and that in such case the 
validity of the judgment appealed from was wholly immaterial. 


Cow. (N. Y.) 34; Charman v. McLane, 
1 Oreg. 339. 

1 Re Barrett, 2 Hughes (U. S.), 444. 

2 Straffin v. Newell, T. U. P. Charlit. 
(Ga.) 163. 

3 Bruen v. Marquand, 17 Johns. 
(N. Y.) 58; Smith v. Stone, 4 Gill & J. 
(Md.) 310; Pierson v. Hooker, 3 Johns. 
(N. Y.) 68; Morse v. Bellows, 7 N. H. 
549; Beach v. Ollendorf, 1 Hilt. (N. 


Y.) 41; Crutwell v. DeRossett, 5 Jones 
(N. C.), L. 263. 

4 O’Bannon v. Simrall, 1 B. Mon. 
(Ky.) 287. 

5 Christian v. Ellis, 1 Gratt. (Va.) 
396. 

6 Wells v, Evans, 20 Wend. (N. Y.) 
251; 22 Id. 324. 

1 Breen v. Richardson, 6 Colo. 605. 

87 Lil. 508. 
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In Murrell v. Murrell,! it is decided that one parter may con- 
vey property of the firm to his wife, in satisfaction of her claim 
for her paraphernal funds held by the firm. 

And in Gates v. Pollock,’ where one of two partners, who had 
entered into a contract to do a job of work according to specifi- 
vations, executed an instrument under seal, certifying that the 
contract was forfeited on their part, and that there had been a 
settlement and payment to him of a certain sum as a ‘* present,”’ 
ijt was held that such instrument amounted to a release, and took 
away the cause of action as to both partners. This last case, 
however, is within the rule, being simply the release of a debt 
due the firm.® 


Stewart 
NEw YoOrK, February 18, 1888 


33 La. Ann. 1233. * 5 Jones (N. C) L. 344. 5 See supra, note (9). 
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SHOULD APPELLATE COURTS REVIEW THE FACTS 
IN ACTIONS AT LAW? 


The proceeding to review the judgment of a court of general 
jurisdiction by appeal or error is comparatively of recent origin. 
No such system of review appears to have existed under the 
Mosaic law, but where the matter was complicated, inquiry was 
to be made ** unto the judge that shall be in those days.”’ ! 

Abundant evidence exists in Jewish history of the failure to 
provide judges, and this objection was strongly urged by Absalom 


against his father.? 


Afterwards one of the most noted kings of Judah appointed 
judges in all the fenced cities in Judah and required them to ren- 
der judgment without respect of persons or taking of gifts.* 

Under the command of Artaxerxes, Ezra, after the return of 
the Jews from the Babylonian captivity, appointed magistrates 
and judges as required by the Mosaic law.* 


1 Deut. xvii:8 and 9. “If there 
arise a matter too hard for thee in 
judgment, between blood and blood, 
between plea and plea, and between 
stroke and stroke, being matters of 
controversy within thy gates, then 
shalt thou arise, and get thee up into 
the place which the Lord thy God shall 
choose; 

**And thou shalt come unto the 
priests, the Levites, and unto the judge 
that shall be in those daysand inquire, 
and they shall shew thee the sentence 
of judgment.” 

Il. Samuel, xv: 3and 4. And Ab- 
salom said unto him, See, thy matters 
are good and right; but there is no man 
deputed of the king to hear thee. 

** Absalom said moreover, Oh, that I 
were made judge in the land, that 
every man which hath any suit or 


cause might come unto me, and I 
would do him justice!” 

3 II, Chron. xix: 5, 6and 7. ‘And 
he [Jehoshophat] set judges in the 
land throughout all tke fenced cities 
of Judah, city by city. 

** And said to the judges, Take heed 
what you do: for ye judge not for man, 
but for the Lord, who is with you in 
the judgment. 

“Wherefore now let the fear of the 
Lord be upon you; take heed and do 
it, for there is no iniquity with the Lord 
our God, nor respect of persons, nor 
taking of gifts.”’ 

4 Ezra, vii: 25. ‘And thou, Ezra, 
after the wisdom of thy God that is in 
thine hand, set magistrates and judges, 
which may judge all the people that 
are beyond the river, all of such as 
know the laws of thy God; and teach 
ye them that know them not.”’ 
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No mention is made, however, of an appellate tribunal in the 
sense in which that term is understood at the present time. Un- 
der the Roman law an appeal seems to have been a new trial upon 
the merits,and probably was chiefly valuable as a check upon the 
corruption of the minor authorities. Neither the Mosaic nor the 
Roman system seems to have provided for bills of exceptions of 
the proceedings in a trial, or anything equivalent thereto. 

The statute of Westminster II.,' provided that, when a party ob- 
jected to any matter decided by the court, the judge or judges 
were required to allow the exception by a bill showing the matter 
excepted to, which thereby became part of the record. The 
common-law courts, in reviewing proceedings in error, have con- 
fined their examinations to questions and points of law, and have 
refused to consider questions of fact or to weigh evidence. In 
the early history of the common law it is probable that the 
judges of such courts considered it beneath their dignity to place 
themselves on an equality with jurors by harmonizing and weigh- 
ing evidence; and therefore verdicts, even if unjust, were, in 
many cases, permitted to stand. 

The practice of granting new trials by the trial court on ac- 
count of the misbehavior of the jurors may be traced as far back 
as the time of Edward III. The granting of a new trial upon 
the ground of excessive damages is first reported in 1655, Chief 
Justice Glynn holding that notorious partiality in the jurors was 
a principal species of misbehavior. Chief Justice Rolle allowed 
new trials in case of misbehavior, or where the verdict was noto- 
riously contrary to the evidence. 

Blackstone says: ‘* Very early in the reign of Charles II., new 
trials were granted upon affidavits; and the former strictness of 
courts in law in respect to new trials having driven many parties 
into courts of equity to be relieved from oppressive verdicts, 
they are now more liberal in granting them: the maxim at pres- 
ent adopted being this, that [in all cases of moment] where jus- 
tice is not done upon one trial the injured party is entitled to 
another.’’? This was the state of the law at the time of the 
American Revolution. Section 7 of the amendments to the con- 


1 13 Edw. L., c. 31. 2 3 Ble. Com. 388. 
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stitution of the United States provides that ‘* in suits at common 
law, where the value in controversy shall exceed twenty dollars, 
the right of trial by jury shall be preserved, and no fact, tried by 
a jury, shall be otherwise re-examined in any court of the United 
States, than according to the rules of the common law.’’ The 
Supreme Court of the United States seem to have construed this 
section as restricting their powers in error cases simply to the 
questions of law presented, and they have steadily refused to view 
the facts. These decisions are sometimes cited by judges in the 
appellate courts of the States to sustain the position that only 
questions of law can be reviewed in proceedings in error. In 
most of the States, however, for reasons that will presently be 
stated, such decisions are not applicable in the State courts. Sec- 
tion 9 of the Revised Statutes of the United States provides that 
**the practice, pleadings and forms and modes of proceeding in 
civil causes, other than equity and admiralty causes, in the circuit 
and district courts, shall conform, as near as may be, to the prac- 
tice, pleadings and forms and modes of proceeding existing at 
the time in like causes in the courts of record of the State within 
which such circuit or district courts are held, any rule of court 
to the contrary notwithstanding.’’ In many of the States the 
statute provides for granting a new trial where the verdict is not 
sustained by sufficient evidence. This provision certainly re- 
quires the trial court in the first instance to weigh the evidence 
and determine its sufficiency, and if the motion is overruled the 
same duty will devolve upon the appellate court. It would seem 
on principle, therefore, that in States where the court may be re- 
quired to weigh the evidence and a motion is overruled in the 
United States Circuit Court and taken on error to the United 
States Supreme Court, it would be the duty of the latter court to 
weigh the evidence and determine whether the motion for a new 
trial has been rightfully overruled ; and in States where there is 
a provision for setting the verdict aside where the evidence is in- 
sufficient to sustain it, it is the duty of the courts, when objection 
is made on the ground of want of evidence, to weigh the evidence 
and determine its sufficiency. This principle is recognized in a 
very large number of cases, the rule being that, where the verdict 
is clearly wrong it will be set aside, but a mere difference of 
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opinion between the court and jury will not warrant the former 
in setting aside the findings of the latter. It is essential to the 
administration of justice that courts should apply the same rule 
in weighing testimony in error cases that they do in appeals in 
actions in equity. Indeed, there are many reasons why the ver- 
dict of a jury should be more carefully scrutinized than the 
finding of a judge. Many jurors, for want of business training, 
lack of experience, inability to weigh evidence, failure to seize 
upon the salient points of a case, inability to discriminate between 
evidence and mere conjecture, are unfitted to determine com- 
plicated questions of fact ; hence the liability to err in making up 
the verdict. 

The jury system is a valuable feature of our jurisprudence, 
which in this age could not well be dispensed with. Its value, 
however, will be greatly enhanced when courts shall freely set 
verdicts aside when they are clearly wrong. During the last 
forty years many of the States have abolished the distinction be- 
tween actions at law and suits in equity; and, while to some ex- 
tent the former procedure, so far as the right todemand a jury is 
concerned, has been retained, yet in other respects the trials are 
the same in both law and equity cases. The testimony is taken 
in open court, and if the case is taken on error or appeal to an 
appellate court substantially the same kind of a record is or may 
be certified up, and there would seem to be no good reason why 
the appellate courts should apply different rules in reviewing 
cases on error or appeal. And in States where the systems of 
law and equity remain distinct, many of the reasons which for- 
merly existed for reviewing decrees in chancery upon the facts, 
upon the ground that the testimony, having been taken by depo- 
sition, was all before the appellate court, and that in law cases such 
testimony was not all before the court, do not now exist; as in a 
number of such States short-hand reporters are provided to take 
down verbatim all the oral proceedings in a trial, and these pro- 
ceedings, when signed by the judge before whom the trial was. 
had, present to the appellate court a correct record of the trial. 
And in States where the statute does not provide for short-hand 
reporters, they may be appointed by the parties, or, in particular 
cases, probably by an order of the court. 
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The perfect administration of justice —the aim and object of 
all law, seems to require that actions at law and suits in equity 
shall be placed upon the same basis, so far as the review of ques- 
tions of fact by the appellate court is concerned. In both law 
and equity cases if the finding or verdict is clearly wrong it 
should be set aside; while, if there is a mere difference of opin- 
ion between the appellate court and the court below, as shown 
by its findings, or the jury by its verdict, it should not be dis- 
turbed. 


IN CRIMINAL CASES. 


Under the Mosaic law, at least two witnesses were required to 
convict a party of an offense punishable with death, and the wit- 
nesses were required to act in the first instance in the execution 
of the sentence.! Josephus states that the testimony of women 
and servants was not to be received.? These rules of the Mo- 
saic law do not seem to have been very strictly adhered to. The 
rules of the Mosaic law, requiring at least two witnesses to 
convict of an offense punishable with death, have not been 
recognized in the common law. Prior to the time of the Com- 
monwealth, trials for felony and treason were conducted without 
any regard to rules of evidence, and written depositions or 
confessions of accomplices were admitted without scruple; but 
through the instrumentality of the Commonwealth judges, the 
practice was changed, and no evidence could be received against 
persons accused of crime except that of witnesses who personally 
appeared and were sworn.* The practice, however, of not swear- 
ing the witnesses who testified on behalf of the accused con- 
tinued until changed by Chief Justice Holt. The evil result of 
not permitting persons accused of felonious offenses the benefit 
of counsel is seen throughout the whole course of the common 
law, in the disregard of the rules of evidence, and the admission 
of hearsay and mere suspicion to secure conviction. Campbell, 
in speaking of the judges in the time of Charles II. and James 
II., says: ** Chief Justices, worse than any before known, were 


1 Deut. XVII: 6 and 7. 3 2 Campbell’s Lives of Chief Jus 
2 Book IV., p. 136. tices, 59. 
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turned out to make place for successors who were still more 
atrocious. From the proceedings on the trials of Alderman Cor- 
nish and of Mrs, Gaunt, we may see that, from a course of 
unblushing violation of the rules framed for the protection of 
innocence, the judges lost all sense of decency, and were in the 
habit of brow-beating witnesses, insulting juries, and seeking to 
crush the accused, without any conscience of impropriety.’’ ! 
Death was the punishment of nearly every species of crime, and 
executions were so frequent as to have a brutalizing effect upon 
the population and even upon the courts themselves. This is 
seen in the attempt of Chief Justice Ellenborough, in the early 
years of the present century, to add ten new capital felonies to 
those of the common law, and in his disregard of the rights of 
parties tried for crimes before him.’ 

That thousands and thousands of innocent persons were con- 
demned and executed under the common law, there is not the 
slightest doubt. Had the accused been entitled to counsel to de- 
fend, and to a bill of exceptions so that erroneous judgments 
could have been reviewed, the course of justice would not have 
been thus perverted and abused, particularly if the reviewing 
court had also had power to review the facts. In this country 
the tendency of legislation in the several States has been to as- 
similate the practice in criminal cases to the procedure in civil 
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1 Campbell’s Lives of Chief Jus- 
tices, pp. 411 and 412. 

2 Campbell’s Lives of Ch. J., pp. 
292-295. An extract from the diary 
of Sir Samuel Romilly is given as fol- 
lows: ‘Lord Lauderdale told me that 
soon after my pamphlet appeared, in 
1810, he had some conversation about 
it with Ellenborough, who told him 
that, though the instances were very 
rare, yet it sometimes became neces- 
Sary to execute the law against pri- 
vately stealing in shops, and that he 
had himself left a man for execution 
at Worcester for that offense. The 
man had, he said, when he came to the 
bar, lolled out his tongue and acted 
the part of an idiot; that he saw the 


prisoner was counterfeiting ididey, 
and bade him be on his guard; that 
the man, however, still went on in the 
same way; whereupon Lord Ellenbor- 
ough, having put it to the jury to say 
whether the prisoner was really of 
weak mind, and they having found 
that he was not, and having convicted 
him, left him for execution. Upon 
which Lord Lauderdale asked the 
Chief Justice what law there was 
which punished with death the coun- 
terfeiting idiocy in a court of justice; 
and told him that he thought his story 
was a Stronger illustration of my doce 
trines than any of the instances which 
I had mentioned.” 


t of | 
uity 
les- | 
law 
g it 
wn 
lis. 
rit- 4 
en 
en 
: 
ut 
: 
ut 
he 4 
st 
ne 
it 
n 
| 


268 APPELLATE COURTS’ REVIEW OF FACTS IN ACTIONS AT LAW, 


actions; and while the rights of parties accused of crime are 
much more carefully guarded than under the common law, yet 
there are many cases where the ends of justice will be subserved 
by permitting an appellate court to review the facts, as where 
public sentiment has been greatly wrought up against the accused 
so that a trial can have but one result—a conviction. In such 
cases the reviewing court will take up the facts dispassionately, 
free from local influence, and if they find that the proof fails to 
establish the charge, — in other words, that the verdict is clearly 
wrong, will do justice by setting the verdict aside. The prac- 
tice of reviewing facts in equity cases by the appellate courts has 
been attended with the most satisfactory results, and there is 
reason to believe that justice would be more perfectly adminis 
tered if a like view was had in actions at law. 


SAMUEL MAXWELL. 
SUPREME COURT OF NEBRASKA. 
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NOTES. 


Canapa Law Journat. — This publication has come out in an im- 
proved form and presents an interesting variety of matter. 


Tue NationaL Law Review.— A new candidate for professional favor 
has come out under this name. It is edited and published by N. M. 
Taylor, Esq., No. 1312 Race Street, Philadelphia, and is furnished at 
the price of $2.00 per annum. Itis gotten up in a cheap form, but con- 
tains a considerable variety of interesting matter. It is very doubtful 
whether there is room for any more law journals. Several of the ex- 
isting ones are manifestly on their last legs, and still others will have 
to consolidate or die. ‘The number is so great that the profession is 
worn out with them. 


LEGISLATIVE ATTENTION TO TRUsTs. — The subject of ‘‘ Trusts ’’ prom- 
ises to receive early attention at the hands of some of the State legisla- 
tures, and possibly at the hands of Congress. In New York a legislative 
committee has been investigating the subject. In the Senate of Mary- 
land Mr. Randall has introduced a bill to prevent the creation of ‘* trust 
monopolies.’’ In the National House of Representatives Mr. Raynor, 
of Maryland, is exerting himself to make the subject one of national 
legislation. So far as these great combinations of corporate capital 
and power affect interstate commerce, the subject is undoubtedly with- 
in the purview of national legislative power. 


Sur Juris at Home put an Inrant Asroap. — It will be remembered 
that Mr. David Dudley Field, in his address before the Yale Kent Club, 
printed in our last issue, called attention to the inconvenience which 
would flow from the fact of an infant coming of age at one age in 
Connecticut and at another age across the bridge in New York. A re- 
cent case before the Surrogate’s Court in New York City has illustrated 
this inconvenience. A young lady domiciled in Vermont came of age 
at the period of eighteen, under the Vermont law, and thereupon applied 
for her distributive share of an estate which was undergoing ancillary 
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administration in the city of New York. The question whether she wag 
eutitled to it before reaching the age of twenty-one, which is the age of 
majority by the law of New York, was argued at length and with ability 
by opposing counsel. At latest advices the surrogate had intimated 
that it was a question depending upon judicial discretion, to be exer- 
cised in view of the prospect of its being beneficial to the young lady or 
injurious to her to turn a fund over to her before reaching the age of 
her legal majority according to the law of New York. 


ASSAULTING A ProsecuTinc Attorney. — The Weekly Law Bulletin 
(Ohio), says: —— 


‘« One of the most infamous outrages ever committed in Ohio was the assault. 
by Fred. Steube, one of the parties indicted for the tally-sheet forgery com- 
mitted in Columbus in the October election, 1885, on the prosecuting attorney 
of the county, Cyrus W. Hauling, Exq., who is now, together with Judge Thur- 
man, Judge Nash and Colonel Holmes, conducting the trial against the parties 
indicted for that crime. The brute who committed the assault served as watch- 
man of the county offices at the time of the forgery. There was no provocation 
whatever for the assault, as was amply shown by evidence. Judge Pugh had 
Steube brought before the court and ordered charges for contempt of court to 
be presented against him by Col. Holmes. The assault was committed in the 
presence of the judge, in front of the Neil House, at Columbus. The matter is 
not decided yet. The assault was very serious, and the condition of Mr. Huling 
has caused much delay in the prosecution of the trial.”’ 


Power oF States TO Require Locomotive ENGINEERS TO BE Li- 
CENSED. —In a recent case! the Supreme Court of the United States 
holds that a State statute requiring locomotive engineers within the 
State to he examined and licensed by a board to be appointed by the 
governor for that purpose, is not void as a regulation of interstate 
commerce and hence trenching upon the exclusive power of Congress. 
The opinion of the court was delivered by Mr. Justice Matthews, Mr. 
Justice Bradley dissenting. The point ruled is a valuable one to the 
Brotherhood of Locomotive Engineers, who, it is well known, are pro- 
moting the passage of laws requiring locomotive engineers to be 
licensed. Reasonable license laws of this character, carefully exe- 
cuted, will tend to elevate the standard of this branch of railway serv- 
ice and to promote the safety of the public; but it will make the 
power of the Brotherhood of Locomotive Engineers more formidable in 
the event of a strike such as, at the time of this writing, they are prosecut- 


1 Smith v. State of Alabama, 16 Wash. Law Rep. 101. 
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ing against the Chicago, Burlington & Quincy railway system; since 
it will not be possible, in such an event, where such laws prevail, to fill 
the places of the strikers with non-licensed engineers, unless the statute 
makes an exception in such a case, which it might possibly be wise to do. 


‘‘Jrs WorLD-EMBRACING CoMPREHENSIVENESS.’? —In Scudder v. 
Ames,! the opinion of the court was delivered by Mr. Justice Sherwood, 
who also delivered a separate opinion. This separate opinion is in the 
nature of a dissent from some of the conclusions of his associates. 
One of these conclusions of the majority was that an administrator has 
the power to use the personal assets in his hands in paying taxes on 
real estate in foreign jurisdictions. Mr. Justice Sherwood characterizes. 
this as ‘‘ something with which he [the administrator] has no imaginary 
concern; ’’ and he adds: — 


‘‘In my humble opinion such a theory of the law is only equaled in its world- 
embracing comprehensiveness by the missionary hymn; places an administrator 
in this State on the same pedestal where the oration of Phillips places Napo- 
leon the Great, making him, ‘ proof against peril, and endowed with ubiquity.’ ’” 


A Nationat Convention oF Lawyers. — According to the Washing- 
tun Law Reporter, the board of directors of the Bar Association of 
the District of Columbia have issued a circular to the Bar Associations 
of the country, calling a National convention of lawyers to be held in 
Washington on Tuesday, May 22d. We learn that an effort is to be 
made to get Congress to defray a portion of the expense of the proposed 
convention, which, it is said, was done in the case of the recent Inter- 
national Medical Congress. This suggestion augurs ill for the success 
ofthe movement. The need of such a convention is not apparent. It 
would simply involve a duplication of the work of the American Bar 
Association, and, in s> far as it should prove successful, it would result. 
in drawing off some of the strength of that body. The period set for 
the convention is one of activity among lawyers, and it would be 
impossible to get together, at the national capital or elsewhere, a conven- 
tion of representative lawyers at that season of the year. No move- 
ment of this kind can take the place of the annual meetings of the 
American Bar Association, which are attended by the very ablest law- 
yers of the country. This body, it is well known, meets each year at 
Saratoga Springs during the summer vacation. Its work has fallen in- 


189 Mo. 496. 


of 
ed 
| 
te 
It. 
8. 
D 
a 
E 


272 NOTES. 


to systematic detail, and the formation of any rival or duplicate organ. 
ization of this kind ought not to be encouraged. If the question were 
raised of calling an international convention of lawyers,we should second 
it most heartily, and could even endure that it should be supported by a 
congressional appropriation. Apropos of this subject, we learn from 
Mr. David Dudley Field that there is some prospect of the annual meet- 
ing of the Society for the Reform and Codification of the Law of Nations 
being held in this country this year or the next. Several American 
cities would be glad to compete for the honor of having such a body of 
eminent men for their guests, and it would be a disgrace to allow them 
to spend a dollar of their own money while on our shores. 


ASsEssMENT OF JuDICIAL Canpipates.—-The Daily Register (N. Y.), 
says: — 

‘*The subject of the special protection of judicial offices from assessments 
ought to be considered by the Bar Associations, and some measures matured 
which will put an end to an abuse of which the least that can be said is that 
some most desirable candidates have felt themselves compelled to follow the 
example of the most undesirable: and the Bar have acquiesced in silence, be- 
cause, upon the present system, if good judicial timber would not stand the tax, 
poor timber was certain to take the place. The judicial structure ought not to 
be subjected to any such conditions as these; but this fact constitutes the diffi- 
culty of attempting to deal with the subject, for if safeguards are adopted which 
are such as dishonorable men can evade, the dishonorable men will get elected 
every time. There is no practical question of more fundamental importance to 
the standing and service of the profession now before it than this.’ 


On this subject we invite the attention of our readers to the observa- 
tions of Daniel Dougherty, in his address published in our present 
issue. It is well known that in St. Louis, New York and other large 
cities, the political ‘‘ workers ’’ have actually put the judicial office up 
at auction, as the Praetorian guards put up at auction the Roman Em- 
pire. The man who thus bought the sovereignty of Rome lived about 
six weeks afterwards, and was then put to death as a common malefac- 
tor. The man who buys the office of administering justice ought not to 
live longer or die a better death. 


A Canapian View or Extrapition. —— Mr. William Houston has an 
interesting article in the Canada Law Journal of March Ist, in which 
he argues against the doctrine that a nation ought to make itself a cess- 
pool for the escaped criminal filth of other nations, and that it should 
not uphold the right of asylum except in political cases. He refers toa 
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number of American precedents, where this view has been taken by our 
statesmen, while at the same time pointing out that Americans have gen- 
erally taken the narrower and meaner view of the question. He con- 
cludes by referring to the precedent of the surrender of a dangerous 
criminal by the United States to Spain in 1864, when Mr. Seward was 
Secretary of State, and the grounds on which the latter justified his ac. 
tion in a letter to the Chairman of the Judiciary Committee of the 
House of Representatives. These grounds are those put forth by the 
commission for the preparation of a code of extradition which was late- 
ly submitted to the Italian legislature and we believe enacted, — namely 
that nations have a common interest in the punishment of malefactors. 
Concludes the writer: — 


“This is precisely the view of extradition on which Canada and the United 
States should act without hampering themselves by any treaty on the subject; 
and if the United States declines to surrender our malefactors when we take 
the trouble for our own purposes to ask for them, we should nevertheless avail 
ourselves of every opportunity of sending across the border all the criminals 
that were wanted in the United States for punishment. Instead of conceding 
to criminals a right of asylum, we should regard it as a grievance when our 
neighbors do not offer to take back all their fugitive malefactors.”’ 


Vauipity or Locat Option Laws. — An important addition is made to 
the decisions upon this question in a recent case in Missouri ! which, fol- 
lowing the current of authority elsewhere, holds that what is known as 
local option laws are not unconstitutional. The act which was chal- 
lenged,? known as the ‘‘ Wood Local Option Law,”’ provides that any 
county or town or city having a population of 2,500 or more inhabitants 
may, by a majority vote, put such county, town, or city under its 
operation. 

The court reason that the statute ‘‘ applies to all the counties in the 
State, and to all incorporated cities or towns having a population of 
2,500 or more inhabitants, as « class, and does not violate article 4, 
section 53 of the Constitution of Missouri, which provides ‘ that no 
local or special law shall be passed when a general law can be made 
applicable.’ An act which provides that any county or town or city 
of a certain class may, by a majority vote, put such county, city, or 
town under its operation is not a delegation of legislative power. The 
fact that a law may be accepted in one county, and not in another, and 


! State ex rel. Maggard v. Pond, 3 2 Acts of Missouri 1887, p. 179. 
Rail. & Corp. L. J. 196. 
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in consequence of this a person might be punished in one county, and 
not in another, does not invalidate it.’’ Sherwood, J., delivered an 
elaborate and able dissenting opinion, which he concluded by saying: — 


‘As an individual, | am willing to accord due meed of praise to those who, by 
their well-meant efforts seek to remedy the evils incident to the abuse of intoxi- 
cants; but, as a judge, I can give those efforts no recognition until they assume 
the shape of a valid law. For these reasons Iam constrained to dissent in toto 
from the majority opinion.”’ 


The local option law thus sustained is being put into operation in 
various parts of Missouri, and a diathesis of litigation is promised as 
as one of its results. 


Court Costs. — Toe fact that most shameful abuses are permitted 
to grow up in courts of justice on the subject of costs does as much as 
anything else to destroy the public confidence in the administration of 
justice, and to drive litigants to submit to unreasonable compromises, 
to settle their grievances by private courts of arbitration, or even to 
take the law into their own hands. In the Federal courts there is 
scarcely any check to these abuses. The clerks are appointed by the 
judges and hold their offices during the judicial pleasure, and in many 
cases the judge deals with complaints about taxation of costs in a way 
which would indicate that he is a sort of partner with the clerk. We 
recollect a case where a motion was made in a Federal court before a 
distinguished judge — a Supreme Court justice — to retax an outrage- 
ous bill of costs. The judge colored up in the face, repelled the mov- 
ing counsel with language almost offensive, declared that the statute 
was directory merely, and refused to interfere. We remember one 
Federal court in the South where the clerk’s office was a mere stealing- 
shop, and the judge knew it. In a recent railway receivership case, 
two receivers were allowed compensation at the rate of $20,000 a year 
each, although the testimony of railway experts as to the value of their 
services placed it at about $10,000 a yeareach. When it is considered 
that the excessive salaries paid to these receivers were wrung on the 
one hand from bondholders who were obliged to take less than what 
their contract called for, and on the other from the public, the subject 
becomes one which calls up unfavorable reflections. Now we have an 
article in the Maryland Law Record calling attention to abuses in the 
Court of Appeals of that State on the question of costs. It is a good 
thing that Maryland has a law journal which has the courage to over- 
haul such an abuse, although it concerns the highest judicial tribunal 
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in the State. It seems that the clerk of that court is allowed to make 
charges for printing the records and briefs, and that clients are forced 
to pay to him exactly $225 for every hundred dollars’ worth of print- 
ing which is done. 


Oprruary OF THE Proression. -—- Gen. John L. Thompson, a distin- 
guished member of the Chicago bar, died on the 31st of January. He 
served with distinction on the Union side in the late civil war, partici- 
pating in many of the battles foughtin Virginia. From the close of the 
war until his death he practiced law continuously in Chicago, in partner- 
ship with Norman Williams. At the time of his death the firm of Thomp- 
son & Williams was the oldest law firm in Chicago......... Frederick C. 
Brightly, ——- known to the profession as the compiler of many excellent 
digests, — notably Brightly’s Purdon’s Digest of Pennsylvania Statutes, 
Brightly’s Federal Digest of Statutes, Brightly’s Digest of Federal De- 
cisions, and Brightly’s New York Digest, —— died on the 24thof January. 
If he had lived until the 24th of February, he would have been a mem- 
ber of the Philadelphia bar for fifty years. His digests were models of 
conciseness and accuracy. When we look at the immense amount of 
work of this kind which he did for the profession, we wonder that he 
could have lived so long, and that he did not die long before and in a lu- 
natic asylum, as Cruden, the author of the Concordance of the Bible, 
id. .... Wm. P. Ballinger, one of the most distinguished lawyers 
in Texas, died on the 20th of January. He stood easily at the head 
of the Texas bar, and was employed in many cases of the greatest im- 
portance. He was a brother-in-law of Mr. Justice Miller, of the Supreme 
Court of the United States ........Chas. W. Mouton, a prominent mem- 
ber of the bar of Cincinnati, died at New York onthe 24th of January. 
He was born in Summit County, O.,in 1830, served as assistant quar- 
termaster on the Union side in the late civil war, rising to the rank of 
colonel in the regular army, and practiced law with success from the 
close of the war till the time of his death.........Cincinnati has lost one 
of its oldest and most successful lawyers in the recent death of Hon. 
Valentine B. Horton. He was born at Windsor, Vt., in 1802, was one 
of the pioneers of Ohio, having come to Cincinnati as early as 1833. 
He was a member of the Ohio Constitutional Convention of 1850, and 
served in the Federal House of Representatives from 1855 to 1859. 
He was also a member of the Peace Conference called by President 
Lincoln. After the close of his service in Congress he devoted 
himself chiefly to industrial enterprises and only exceptionally to the 
law. 
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How a Justice OF THE SupREME Court oF THE UNITED States ts 
InstaLLED.—The Washington Law Reporter gives the following account 
of the installation of Mr. Justice Lamar, recently appointed to the 
office of Associate Justice of the Supreme Court of the United 
States :— 


“Mr. L. Q.C. Lamar, recently appointed by President Cleveland to fill the 
place upon the bench of the Supreme Court of the United States, made vacant 
by the death of Mr. Justice Woods, entered upon the duties of his new office 
on Wednesday last, in the presence of the full bench. There was quite a large 
attendance of members of the bar, and the memorable occasion was particularly 
graced by the presence of many ladies. Promptly at 12 o’clock the justices, 
wearing their black silk robes, filed into the court room from an ante-chamber, 
and were immediately followed by Mr. Lamar, who wore a suit of black, and took 
his seat to the right of Mr. Justice Blatchford and beside Mr. J. H. McKenney, 
the clerk of the court. The customary proelamation of the assembling of the 
court was then made, viz.: ‘The Honorable Chief Justice and Associate Justices 
of the Supreme Court of the United States States; Oyez! oyez! all persons having 
business before the Honorable Supreme Court of the United States are admon- 
ished to draw near and give their attention, for the court is now sitting. God 
save the United States and this honorable court.’ Chief Justice Waite then 
unrolled a large sheet of parchment, and announced that they had received the 
commission of L. Q. C. Lamar as Associate Justice of the Court, and ordered 
that it be read by the clerk, which was accordingly done. The Chief Justice 
then inquired: ‘Is Mr. Lamar ready to take the oath?’ Mr. Lamar bowed, and 
indicated that he was ready. Mr. McKenney handed him a parchment, upon 
which was inscribed the following oath: ‘I, L. Q. C. Lamar, do solemnly swear 
that I will administer justice without respect to persons, and do equal right 
to the poor and to the rich, and that I will faithfully and impartially discharge 
and perform all] the duties incumbent on me as associate justice of the Supreme 
Court of the United States, according to the best of my abilities and understand- 
ing, agreeable to the Constitution and laws of the United States. So help me 
God.’ Mr. Lamar read the oath in a clear voice, and in completion of the cere- 
mony kissed the Bible, which was handed him by the clerk, Mr. McKenney. 
The newly qualified justice then retired to the corridor in rear of the bench, 
where he was robed. During his momentary absence, the court and entire 
audience rose to their feet in respectful welcome and recognition of the new 
associate justice, who was then escorteg by Marshal John M. Wright to his seat 
on the extreme leftof the Chief Justice. The justices all bowed to their new 
associate, who in return bowed to them and to the members of the bar and 
audience. He then took his seat fully invested with all the powers, privi- 
leges and emoluments of his high office.’’ 


Tue AMALGAMATION OF THE Proression. — A very considerable agita- 
tion is going on among the members of the profession in England upon 
what is known as the amalgamation of the profession. It means the 
blending together of the two branches of the legal profession, so that 
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the solicitors shall become barristers and the barristers solicitors, just 
as American lawyers are at the same time attorneys and counselors. It 
is well known that formerly the three leading divisions of the legal pro- 
fession in England were barristers, who alone could appear as counsel 
or advocates in the superior courts of record ; attorneys, who could not 
appear in the superior courts, but whose office was to meet clients, draw 
pleadings, interview witnesses, prepare causes for trial and make up a 
written history of the case called a ‘‘ brief,’’ which was presented to a 
barrister, who was thereby ‘‘ instructed ’’ and who conducted the cause 
in court; and solicitors, who occupied a similar office to that of attorneys, 
but only in respect of the courts of equity. By statute these two lower 
branches of the profession became blended, so that all who passed un- 
der the former designation of attorneys or of solicitors are now called 
solicitors; and, as we understand it, the designation of attorney is no 
longer used in that country. The two leading branches of the profes- 
sion are thus the barristers and the solicitors. The dividing of labor 
in this way between the members of the profession serves certain useful 
purposes. The privileged class known as barristers are subject to great 
competition for *‘ briefs,’ and this competition educates them in a high 
degree and gives the administration of justice the advantage of being 
assisted by a body of lawyers of great learning and ability. It also en- 
tails increased expense upon litigants, and it is this expense which the 
public is weary of. The body of lawyers known as solicitors are also 
sensitive of the inferiority of their positions and their lack of the privi- 
leges which are accorded to the higher branch of the profession. Many 
of them are lawyers of the greatest learning and ability. In former 
times they have been excluded to a great extent from appointments to 
the bench, though we believe recent innovations upon this practice have 
been made. Of course the bar are very jealous of their exclusive 
privileges, as every privileged class is. But public opinion, re-enforced 
andl kept active upon this question by the restiveness of many of the 
much more numerous body of lawyers called solicitors, is already de- 
manding the doing away with the distinctions of the two branches of the 
profession, and nothing is more certain than that the exclusive privileges 
of the bar will have to go. The movement for this reform has recently 
received a great impetus from a speech delivered by Sir Edward Clarke, 
the solicitor-general, before the Law Students Society at Birmingham. 
Itis not a little singular that the Solicitor’s Journal, which seems to 
be the peculiar organ of the solicitors, should deprecate the change, 
and that many, perhaps a majority, of the solicitors are opposed 
to it. 
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PRiVILEGE —IMMunitY OF A DEFENDANT IN A CriMmINAL PROSECUTION 
FROM SERVICE OF Civit Process. —In the case of Palmer v. Rowan,! the 
Supreme Court of Nebraska hold that a party, who is charged with a 
criminal offense in a county other than that in which he resides, and 
who has given bail for his appearance at the next term of the district 
court of such county, and who, in pursuance of such bail, attends said 
court at the time and place stated, and who upon the trial is discharged, 
is not liable to be served in such county with process in a civil action 
until after a reasonable time has elapsed to enable him to return to his 


home; and that the immunity is not confined to witnesses, but extends 
also to parties. 


The opinion of the court, given by Maxwell, C. J., contains the fol- 
lowing valuable review of the authorities : — 

“At common law, parties and witnesses attending in good faith any legal tri- 
bunal were privileged from arrest on civil process during their attendance, and 
for a reasonable time in going and returning;? and this, whether they attend on 
summons or voluntarily, and whether they have or have not obtained a writ of 
protection.’ 

‘‘In some of the early cases in this country it was held that the privilege of 
suitors and witnesses extended no further than exemption from arrest, and that 
service by summons was legal; and, where an arrest was made common, bail must 
be filed or a general appearance entered. The tendency of the courts, however, 
has been to enlarge the privilege, and to afford full protection to suitors 
and witnesses from all forms of process of a civil nature during their attend- 
ance before any judicial tribunal, and for a reasonable time in going and re- 
turning. 

‘‘In People v. Judge,® in a well considered opinion by Judge Cooley, it is 
said: ‘There is no doubt whatever that the privilege exists in the case ofall pro- 
ceedings in their nature judicial, whether taking place in court or not.6 And in 
Rimmer v. Green,’ it was very justly recognized in the case of bail attending 
for the purpose of justification. In Com. v. Hawes,® where the privilege was 
allowed in the case of one brought within the jurisdiction on process of extra- 


dition, it is clearly shown that the reason of the privilege must determine its 
extent.’? 


1 32 N. W. Rep. 210. 4 Blight v. Fisher, Pet. C. C. 41; 
* Thompson’s Case, 122 Mass. 428. Hunter v. Cleveland, 1 Brev. 167; Taft 
8 Walpole v. Alexander, 3 Doug. 45; v. Hoppin, Anth. N. P. 255; Booraem 
Meekins v. Smith, 1 H. Bl. 636; Arding v. Wheeler, 12 Vt. 311. 
v. Flower, 8 Term R. 534; Spence rv. 5 40 Mich. 729. 
v. Stuart, 3 East, 89; Ex parte Byne, 1 6 Fletcher v. Baxter, 2 Aiken, 224; 
Ves. & B. 816; Persse v. Persse,5 H. Sandford v. Chase, 8 Cow. 381; Clark 
L. Cas. 671; MecNeil’s Case, 6 Mass. v. Grant, 2 Wend. 257. 
245; Wood v. Neale, 5 Gray, 538; May 71 Maule & S. 638. 
v. Shumway, 16 Gray, 86; Gray, J., in § 13 Bush, 697. 
Thompson’s Case, supra., 
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“In Mitchell v. Huron Circuit Judge,! a resident of Bay county, who was a | 
party to two suits pending in the county of Huron, went into the latter county 
to attend the trial thereof. He was examined as a witness in one of the cases, 
and the other case was continued. While so in attendance he was served with 
summons in the latter county in another case. He applied to the court, on a 
showing of the facts, to set aside the service, but the application was refused. 
He then appjied tothe Supreme Court for a mandamus. The court, per Cooley, 
J., say: ‘Wethink the case is within the principle of Watson v. Judge of Su- 
perior Court,” and that the writ should issue. Public policy, the due adminis- 
tration of justice, and protection to parties and witnesses alike demand it. 
There would be no question about it if the suit had been commenced by arrest: 
but the reasons for exemption are applicable, though with somewhat less force, 
in other cases also.3 

“In Compton v. Wilder, one W.,a resident of Pennsylvania, was extradited 
from that State upona requisition, issued by the Governor of Ohio, upon appli- 
cation of one C., in acriminal prosecution. It was held that the service of sum- 
mons, and an order of arrest, issued in a civil action brought by C. against W., 
and made upon W. directly after he had entered into a recognizance to appear 
before the courtof common pleas at its next term, and before he had an oppor- 
tunity to return to his home, was rightly set aside. 

‘In Person v. Grier,’ it is said: ‘It is the policy of the law to protect suitors 
and witnesses from arrest upon civil process while coming to and attending the 
court, and while returning home. Upon principle as well as upon authority, 
their immunity from the service of process for the commencement of civil ac- 
tions against them is absolute, eundo, manendo, et redeundo. This rule is espe- 
cially applicable in all its force to suitors and witnesses from foreign States in 
attending upon the courts of this State. In some instances, witnesses and suit- 
ors, residents of the State, have only been discharged from arrest upon filing 
common bail, but the service of process upon non-resident witnesses and suitors 
has been absolutely set aside; thus giving color to a distinction between the 


Case, 47 Mich. 482, 11 N. W. Rep. 280; 
Baldwin v. Judge, 48 Mich. 525, 12 N. 
W. Rep. 686. 

153 Mich. 541, 542, 19 N. W. Rep. 
176. 

2 40 Mich. 729. 

8 The following cases may be referred 
to for the general reasons: Norris v. 
Beach, 2 Johns. 294; Sandford v. 
Chase, 3 Cow. 381; Dixon v. Ely, 4 
Edw. Ch. 557; Clark v. Grant, 2 Wend. 
257; Seaver v. Robinson, 3 Duer, 622; 
Person v. Grier, 66 N. Y¥.124; Mat- 
thews v. Tufts, 87 N. Y. 568; Hall’s 
Case, 1 Tyler, 274; In re Healy, 53 Vt. 
694; Miles v. McCullough, 1 Bin. 77; 
Halsey v. Stewart, 4 N. J. Law, 366; 


Dungan »v. Miller, 37 N. J. Law, 182: 
Vincent v. Watson, 1 Rich. 194; Sadler 
v. Ray, 5 Rich. 523; Martin v. Ramsey, 
7 Humph. 260; Dickenson’s Case, 3 
Har. (Del.) 517; Henegar v. Spangler, 
29 Ga. 217; May v. Shumway, 16 Gray, 
86; Thompson’s Case, 122 Mass. 428; 
Ballinger v. Elliott, 72 N. C. 596; 
Parker v. Hotchkiss, 1 Wall. Jr. 269; 
Juneau Bank v. McSpedon, 5 Biss. 64; 
Arding v. Flower, 8 Term R. 534; New- 
ton v. Askew, 6 Hare, 310; Persse »v. 
Persse, 5 H. L. Cas. 671. See, also, In 
re Cannon, 47 Mich. 481, 11 N. W. Rep. 
280. 

* 40 Ohio St. 130. 
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two classes in respect to their immunity. Whether any distinction should or 
does in fact exist, is at least doubtful. This immunity is one of the necessities 
of the administration of justice, and courts would often be embarrassed if suit- 
ors or witnesses, while attending court, could be molested with process. Wit- 
nesses might be deterred and parties prevented from attending, and delays might 
ensue or injustice be done. In Norris v. Beach,! the defendant, a resident of 
the State of Connecticut, attending in this State to prove a will, was held ex- 
empt from the service of a capias, and discharged absolutely from the arrest. 
The like relief was granted in Sandford v. Chase,? and the defendant, a resident 
of Massachusetts, arrested upon civil process while attending as a witness be- 
fore arbitrators, was discharged absolutely without filing common bail, the 
court saying: ‘The privilege of a witness should be absolute.’ The court, in 
Hopkins v. Coburn,’ expressly affirm the absolute immunity of foreign witnesses 
attending our courts from the service of civil process for the commencement of 
an action. The same rule was held in Seaver v. Robinson,* and Merrill », 
George,® and the service of a summons. upon persons attending from other 
States was in each case set aside. The case of Van Lieuw v. Johnson (decided 
in March, 1871, but not reported) substantially adjadges that a summons could 
not be served upon adefendant, a non-resident of the State, while attending a 
court in this State as a party. Four of the judges taking part in that decision 
were of the opinion that neither a party nor a witness attending court in this 
State from a foreign State could be served with asummons for the commence. 
ment of an action.”’ 

‘‘In Matthews v. Tufts,® the case of Van Lieuw v. Johnson, above referred 
to, iscited with approval, and the court say: ‘This immunity does not depend 
upon statutory provisions, but is deemed necessary for the due administration 
of justice. Itis not confined to witnesses, but extends to parties as well, and is 
abundantly sustained by authority.’ 

‘*In Huddeson v. Prizer,’ the court says: The immunity ‘is alike the privilege 
of the person and the privilege of the court; it renders the administration of 


justice free and untrammeled, and protects from improper interference all who 
are concerned in it.’’* 


PERSONAL REMINISCENCES OF BencH AND Bar. — At the dinner of the 
Boston Bar Association on January 25th, 1888, an interesting letter 
was read from Hon. Peleg W. Chandler, who has been an invalid for 
many months, and did not deem it prudent to attend the meeting. No 
one within our acquaintance has more interesting personal reminis- 
cences to tell, or can tell them in a more interesting manner than Mr. 


1 2 Johns. 294. 
8 Cow. 381. 
1 Wend. 292. 
3 Duer, 622. 
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Chandler, who has long occupied a distinguished place at the Boston 
bar, and, though always a very busy man, has found time for much val- 
uable literary work. He says:— 


“4 distinguished writer in his biography of one of the most remarkable char- 
acters of the age expresses the belief that if the history of any one family, in 
upper or middle life, could be faithfully written it might be as generally inter- 
esting, and as permanently useful as that of any nation, however great and 
renowned. The same remark may be applied, I think, to associations of cul- 
tured men. The struggles for success and even for subsistence at the bar are 
the same old story through all time, although varied by circumstances that 
affect individuals and whole communities. 

“Every young lawyer who hopes for high position must gird up his loins for 
the fight. Every one, like Bunyan’s pilgrim, must go through the slough of 
despond, or ascend the hill of difficulty, and encounter lions in the way; but the 
experience of those who have preceded him may often prove extremely useful 
as well as interesting. 

‘*{ well remember what an effect was produced on my own mind by the curt 
advice of a distinguished lawyer, whom I consulted as to a place of settlement, 
with the statement that I feared to try a large city, where the expenses were 
great, and I had no means to meet them at first: ‘Go,’ he said, ‘where there 
is business, and strike for the best of it.’ 

‘‘Many a lawyer is encouraged by the remark of Chief Justice Parsons to a 
young man who was in great depression of spirits, and said he didn’t see how 
he should get through the world. ‘ Did you ever know one to stop on the 
way?’ was his sharp rejoinder. 

‘How many of us recall that old saying ofa distinguished English judge, that 
in order to succeed at the bar, one ‘must live like a hermit and work like a 
horse.’ 

‘‘Reminiscences of the bar also give one a capital idea of the changes that are 
taking place in social customs, and throw a light upon the character of eminent 
men, showing them to be quite different from what the public suppose them to 
be. 

‘¢¢Those members of the bar,’ says a recent writer, ‘ who never saw the late 
Chief Justice Shaw, except in his regimentals and on the war-path, may find it 
difficult to believe that at the bar dinner given in honor of his appointment 
about half a century ago, he sang the fine old melody of tae ‘ Unfortunate Miss 
Bailey.’ Still more difficult may be the belief that from diffidence or some error 
in the pitch, he fairly broke down. After the festivities had proceeded some 
time he rose and said: ‘Mr. President, I move a rehearing in Re Bailey,’ which 
was granted amidst great applause.’ 

“And now for an illustration of some of these points, which shows how a 
young man who thought full enough of himself, was thrust out of the city of 
Boston after he had been there but two hours, more or less, and was fairly 
precipitated into Harvard Law School, four days before he intended to enter 
that institution, and which shows also a method of disposing of a couatry 
cousin, a patent of which needn’t be taken out, as it is no novelty. 

‘Tt is more than 50 years since I first saw the city of Boston. Having gradu- 
ated at one of the country colleges, with a fair reputation for scholarship, and 


or 
ies 
lit- 
it- 
of 
nt 
he 
in 
of 
v, 
d 
d 
a 
n 
8 


282 NOTES. 


having at the mature age of 19 settled the important question as toa profession, 
whether [ should enter into trade or become a tiller of the soil or preach the 
gospel, and finally having decided upon the profession of the law, I was offered 
the opportunity in my father’s office, but with an apparent reluctance on his 
part, as if nothing would come of it. I came to the conclusion to avail myself 
of the advantages afforded by the law school at Harvard University, especially 
as this would give me the opportunity to see Bunker Hill, Boston Common, 
Fort Hill and Dorchester Heights, and would enable me to exhibit to my Mas- 
sachusetts relatives a specimen of the Maine branch of a stock that had made a 
good impression in Massachusetts. 


‘* My maternal ancestor had emigrated to Maine from Cape Ann, my paternal 
from Cape Cod. Each branch of that family had been members of the General 
Court of Massachusetts from Maine, but there had been slight intercourse be- 
tween the Massachusetts and Maine families. 


In those times the distance 
between the two States was very great, and then it was a period of much politi. 
cal bitterness. : 

‘Chief Justice Parsons, of Massachusetts, and his tribe were Unitarians or 
Armenians, as they were then called, in religion, and Federalists in politics. 

‘* My grandfather Parsons was a Calvinist of the strictest sort, and a Demo. 
crat of the most aggressive kind. It was he who said that Napoleon was the 
‘ Almighty’s High Sheriff.’ It was of him that it was said when he died that 
he was a philosopher. ‘And what is a philosopher?’ was asked by one who 
had never heard the term. ‘ Well,’ was the reply, ‘when a polliwig turns 
into a frog, a philosopher is one who Jinds out what becomes of his tail.’ 

‘* The truth is, that Massachusetts people looked upon their Maine relatives 
with a good deal of doubt, as dangerous heretics and not to be especially en- 
couraged, although Chief Justice Parsons, when he made the Maine circuit 
would sometimes go out of his way to visit Col. Isaac Parsons. 

‘*T mention these trifling incidents in order the better to set off the manner 
in which I was ‘took down,’ as the boys say, on my first appearance in the 
city of Boston, and the way in which one of the best of gentlemen thought it 
proper to treat one whom he regarded as a poor relation. 


** Boston in that day was a small city, with a great deal of wealth and the 
best moral and intellectual culture. 


There was, however, a narrowness that is 
almost inconceivable to-day, a pride so great that it sometimes became unscrup- 
ulous, and a disregard of the feelings of those who were ‘not to the manner 
born’ which was occasionally outrageous. 

‘**On arriving in this city the writer of this epistle betook himself to the Brom- 
field House, where he found himself comfortably established in an excellent 
hotel, and made his preparations for an inspection of a city of which he had 
heard so much but had never seen. First of all he regarded it as a matter of 
politeness to pay his respects to one of his relatives, who was a well-known 
lawyer and a literary man of high repute. He had been much before the pub- 
lic as a writer and a speaker. I had heard of him in my distant home, and it 
was with trepidation that [ thought of calling upon one in his position. 

‘Tt is natural to form some idea of the personal appearance of distinguished 
men whom one has never met, especially would a boy of 19 do this of a dis- 
tinguished lawyer, and once editor of the Literary Gazette,in which Longfel- 
low’s first poems were printed. He must bea man, [ thought, of fine pres- 
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ence, dignified, courteous, reticent and kindly disposed to the young. With 
somewhat reluctant but confident steps, I passed up through Bromfield street 
to Tremont, inquiring my way, then down Court street to No. 4. I knocked at 
hisdoor. A sharp and not especially agreeable voice cried out ‘Come in.’ I 
entered. A short man with a light blue eye and reddish hair eyed me with a 
sort of suspicion. I produced my card — something like a cloud passed over 
his face for a moment, a little perhaps like the look from Mr. Bumble when 
Oliver Twist asked ‘more.’ But my relative was equal to the occasion. 

“*Why,’ he exclaimed, ‘it’s Peleg! You are from Maine.’ ‘Yes,’ I said, 
‘T have just come from Maine.’ ‘On your way to the law school, I dare say?’ 
‘Yes, I am going to the law school.’ ‘Patrick,’ he cried out in a loud 
voice, at which a dirty-faced boy appeared, ‘do you know the station of the 
Cambridge omnibus?’ ‘Yes,’ the dirty boy said, ‘I know.’ ‘Take this gentle- 
man down there immediately.’ I followed the boy and almost before I knew 
it was on my way to Cambridge. 

“The audacity of this business was absolutely appalling. It looked as though 
I was regarded as a poor relative, seeking assistance or advice. But bless his 
heart. I had plenty of money to pay my bills, and of my own earning, too. ! 
wanted no advice, because my plans were all formed, and now let me add that 
this incident illustrates the Boston style of 60 years since. I was greatly 
annoyed, for a boy of 19 feels such treatment more than one of mature age, and 
I could not help thinking how differently my relative would have been treated if 
he had visited my father’s house in Maine. : 

“T afterwards became thoroughly acquainted with the gentleman who had 
treated me so brusquely. He became the best friend I ever had. I passed a 
considerable part of my novitiate in his office. He offered me a partnership on 
my admission to the bar, and it is with great pleasure that I now pay this 
slight tribute to one of the most brilliant men of his generation, whose rare 
accomplishments as lawyer, professor and author were universally acknowl- 
edged long before his death.! 

“T amafraid that I am taking too much time in relating an incident of no great 
account, but which illustrates the painful rebuffs that young men meet, and the 
cold, apparently heartless exterior of a community which was full of gentleness 
and warmth when you penetrated beneath the surface. 

“And, just as I am writing this, there comes into my mind a dose which I once 
saw administered to a hard judge by a prisoner, whom he thought it safe and 
becoming to insult. It was in a tribunal where the judge was a well read 
lawyer of the old school, a perfectly honest man, but hard in character, harsh in 
his methods, and sometimes unfeeling in his demeanor. It used to be said of 
his court that it was like the lion’s den in -Esop’s fable — the tracks were all 
one way. 

**A convict was brought over from the State prison to receive a life sentence 
ona purely technical ground that he had been convicted of rather trifling offenses, 
but sufficient in number to authorize the imposition of alife sentence. Such an 


1Itis not diffleult to recognize in who were students at the Law School 
Mr. Chandler’s friend and relative, during the long term of his professor- 
Theophilus Parsons, the distinguished ship would quite universally describe 
author and Harvard professor. Those him as the most genial of men. 
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old offender was likely to receive in that court very harsh treatment. 
a tall and powerful looking man with a big head. 


He was 
His case was quickly disposed 
of, the mapacles were put on, and the officer motioned him to leave the dock, 


He then said in a well-modulated, firm and not unpleasant voice, ‘I should be 
glad to say a single word.’ 


‘Well,’ said the judge, after some hesitation, 
‘you should have made the request before; but as we shall never see you here 
again, you can speak.’ ‘I only desired to express the hope,’ said the prisoner, 
ina tone which could be heard in every part of the crowded court room, ‘that 


when your honor dies you will g» to the same place where Lord Jeffreys has 
preceded you, and that is not heaven byad 


d sight.’ There was a shout 
throughout the court room, and [ never saw any judge in any place more 


thoroughly demoralized than his honor on that occasion. Meanwhile the pris- 


oner stalked out of court and was lodged in prison, from which, it should be 
added, he was afterwards released, it having been discovered that he had already 
been imprisoned several years by mistake of law. Tae whole amount of prop. 
erty criminally taken by this man, for which he was imprisoned nearly half his 
life, was, I think, less than $30. 

‘*TIn no part of the world probably, are life, liberty and property better pro- 
tected than in Massachusetts. Our judicial system in theory and in its practi- 
cal operation is admirable. But we must not forget that some of the most 


cruel things that have been known in history have been done here under the 
sacred forms of the law. 


In one capital case within my own recollection, it is 
now universally admitted that the prisoner was convicted on an issue that was 
not proved. In that case I have good reason to believe that the foreman of the 
jury led in prayer every morning before going to court, that the evidence might 
be sufficient to convict. 

** But no philosophical mind, and especially no man who has had an active and 
varied career at the bar can doubt that a well educated legal profession is not 
only an essential bulwark of liberty, but it is one of the chief corner stones of 
the social structure. It not only protects the citizen from the fury of the mob, 
but also furnishes the best material for the bench and operates as a restraint 
upon the legal tribunals. When clothed in the ermine men might otherwise 
endeavor to become the breakers of laws instead of simple administrators of 
them. There are lawyers and lawyers, but sneers upon the whole professjon 
are contemptible and come with ill grace from men holding high social posi- 
tion. One of the avlest men of our association has been for years an influen- 
tial deacon of a flourishing church in Boston. Not long since a member of his 
church was indicted for an offense of which the worthy deacon did not believe 
him to be guilty. He, therefore, without fee or reward, volunteered his defense, 
which was successful. The result of this business was not satisfactory to our 
excellent deacon of Park Street Church, who coolly remarked to our brother, 
Deacon Hyde, that he didn’t see what lawyers could find to do in heaven. I 
sometimes smile at the reply our brother might have made, had not his natural 


modesty prevented, that lawyers would perhaps be kept pretty busy in the other 
world in looking after the deacons.”’ 


Tue New York City Bar Association on Copirication. — This body," 
as is well known, or at least a majority of its members, —is opposed 
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to what is known as codification, and virulently opposed to what is 
known as the Field Civil Code, — a code which, although framed many 
years ago by a commission appointed for that purpose, has never yet 
been enacted into a law in New York. It seems that counsel retained 
by that Association appeared before the Judiciary Committees of the re- 
spective houses of the New York legislature in general session, and 
presented their views in opposition to the still pending measure. One 
of these gentlemen was Ex-Judge Noah Davis, who, on many questions 
other than codification, is known throughout the country as a reformer. 
This learned gentleman was able to make up his mind on the question 
after three days’ study of the code. One of his colleagues was M. 
Coudert, a French advocate who has long practiced in New York. M. 
Coudert admitted the excellence and success of the French Codes, but 
accounted for them in a manner peculiarly Frenchy, namely, that the 
French language had a peculiar aptitude for codification. This reminds 
one of some of the scenes in Bulwer’s Parisians, especially of the 
Frenchman who succeeded in pronouncing the name of his English ac- 
quaintance, Mr. Graham Vane. After practicing upon it a few times, 
he brought it out in sound something like Grarm Varn, and shouted: 
“Voila! French ingenuity triumphs over all obstacles.’’ Mr. Field 
has felt himself called upon to pay attention to these critics of his code 
in the following short paper: — 


“The hearing on the Civil Code, held this year before the two Judiciary Com- 
mittees in joint session, was so remarkable, that I have thought it would be 
useful to the members of the legislature, few of whom were able to be present, 
to have some account of it. There were two sittings, in one of which the Code 
was, as usual, denounced by Mr. James C. Carter, and in the other the denuncia- 
tion was continued by Mr. William B. Hornblower, Ex-Judge Noah Davis and 
Mr. Frederick R. Coudert. These gentlemen are all lawyers, deputed by an as- 
sociation of lawyers, the New York City Bar Association, to oppose the Code. 
Whether the Association has spent any of its corporate funds this year in sup- 
port of its opposition I do not know, but its treasurer’s report shows that it 
expended in one year $1,750. Among the developments of the present year 
were the following : — 

“I, Every one of the gentlemen protested that all the codification heretofore 
had in this State was a misfortune. Mr. Davis declared it to be an ‘historic 
calamity.’ This, of course, included the Penal Code, as well as the two Codes 
of Procedure, civil and criminal. Such a protest must be accepted as a declar- 
ation of war by this Bar Association against all efforts to have the law as it is 
made by the judges written out for the information of the people, though en- 
forced upon their persons and estates. If this is once understood by the citizens 
of the State, they will make short work with bar associations which happen 
to stand in their way. 


‘II, Mr. Hornblower opposed the Code, because of the 41 sections on corpora- 
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tions, declaring that they would upset all the present law on the subject. He 
said this, in face of the following section: — 

*€¢551. The powers of corporations, the time, place and manner of exercising 
the corporate powers, the means by which persons may become members or 
lose membership, the kind and number of officers, and the manner of their ap- 
pointment or removal, are prescribed by this Code, or by the statutes relating 
to the corporations respectively, or the by-laws made in pursuance of law.’ 

‘III. Mr. Davis followed, with self-conceit, incredible if it had not been seen, 
and avowing that he had read no part of this Code, until retained by the Bar 
Association three days before, and that he made his notes upon the sections, 
coming up in the train, proceeded to criticise with the arrogance of ignorant 
and presumptuous folly. He declared, among other things, that the Code 
authorized an infant at the breast to execute a power over real estate. Inter- 
rupted by the chairman of the Assembly Committee, with the question, ‘Do 
you mean really to assert that the Code does this?’ he answered, ‘I do.’ 
This he said, having before him section 439, as follows: *‘ A power cannot be 
executed by any person not capable of disposing of real property.’ After this 
it can hardly be necessary to take further notice of the ex-judge. 

“IV. Mr. Coudert, admitting the excellence and the success of the French 
Codes, accounted for them by the original and entertaining observation, that 
the French language had a peculiar aptitude for codification! He then com- 
plained of these two sections: — 

‘* « Sections 1868 — One who hires part of a room, for a dwelling, is entitled to 
the whole of the room, notwithstanding any agreement to the contrary; and if 
a landlord lets a room asa dwelling for more than one family, the person to 
whom he first lets any part of it is entitled to the possession of the whole room 
for the term agreed upon, and is relieved from all obligation to pay rent to him 
while such double letting of any room continues.’ 

‘© *3157 — All statutes, laws and rules heretofore in force in this State, incon- 
sistent with the provisions of this Code, or repeated or re-enacted herein, are 
hereby repealed or abrogated; but such repeal or abrogation does not revive 
any former law heretofore repealed, nor does it affect any right already existing 
or accrued, or any proceeding already taken, except as in this Code provided. 
If there is an existing rule of law, omitted from this Code, and not inconsistent 
therewith, it continues to exist in the same form in which it now exists.’ 

‘““Tf anybody can explain Mr. Coudert’s reasons, if reasons there were, for 
complaining of these sections, he can do better than I can. Many other things, 
equally pertinent and equally astonishing, were said by the four gentlemen who 
represented the Bar Association. But these that I have given may be taken as 
samples of the rest. And such is the food with which this Bar Association 
would satisfy the Jaw-givers of the State! 

‘‘ The following two papers may help to assure over-timid persons. 

York, February 27, 1888. “Dp. D. 


‘« Letter of Mr. Creed Haymond, an eminent member of the California Bar: — 


“ * WASHINGTON, D. C., February 14, 1888. 
“** Hon, David Dudley Field, New York City: 


“*My DEAR SIR—I am in receiptof your note inquiring how the Civil Code is esteemed in 
California, and whether at the present time any dissatisfaction exists there in relation 
to it. 
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“*1 beg in reply to state that the question of codification is no longer an open one in Cali- 
fornia. There is no discussion upon the subject. Codification in that State is an accom- 
plished fact, the propriety of which is no more discussed than is the propriety of the written 
Constitution. 

“*The Codes have worked well in California, and have been so acceptable that the drift of 
public opinion is strongly in favor the establishment of a permanent Law Commission to 
which all bills introduced in the legislature shall be referred for form and style. 

«“¢The Civil Code of California was passed on the 2ist of March, 1872, and went into effect 
onthe Ist of January, 1873. The commission was continued until 1874, and an advisory com- 
mission consisting of eminent lawyers was formed and existed during the year 1873, and 
both commissions during that time examined with great care the Code as adopted, pre- 
pared many amendments to it, some of which were to correct clerical errors and others 
of which went to the substance. Those amendments were adopted by the legislature o 
1874. 

“* From 1874 to 1880 very few amendments were made. Probably during the whole of that 
time not ten sections were changed, and those changes were chiefly in sections of the Code 
relating to corporations. At the time the Code was framed there was great excitement in 
California upon the subject of corporations, and the commission for that reason made no 
material changes‘in the laws of that State relating to corporations, but embodied them sub- 
stantially as they stood in the Code. The changes made were required in order to bring the 
sections altered into the form of Code enactments. 

“*Tn 1879 a new Constitution was adopted. The district courts and county courts of Cali- 
fornia were abolished, and a Superior Court, the territorial jurisdiction of which was lim- 
ited to the county, was created in the place of the district and county courts which had 
formerly existed. The title of the clerks of these courts was changed from that of clerk of 
the district and county courts to that of clerk of the Superior Court. This change in the 
Constitution necessitated changes in the Code, and all sections of the Civil Code which con- 
tained the words ‘district court’ or the words ‘county court,’ or the words ‘clerk of the 
district court’ or ‘clerk of the county court’ were altered, and the names of the new 
courts and of the new clerks substituted, and those were about the only changes made in 
the year 1880. Since 1880 I do not think over ten sections of the Code have been altered or 
amended. 

“*You will perceive from this statement that in the fifteen years during which the Civil 
Code has been in force in California, only about a score of sections have been amended+by 
bill originating with members of the legislature. 

“*The Political Code of California was approved March 12, 1872, and went into effect Janu- 
ary 1,1873. It contains 4,505 sections. It treats of the sovercignty of the people of the State 
and of the political rights and duties of all persons subject to its jurisdiction. It defines 
the political divisions of the State, fixes the seat of government and the legal distances, It 
enumerates and classifies all public officers, legislative, judicial and ministerial, and fixes 
their salaries and duties. It contains the election laws of the State, the laws in relation to 
the University, of State Normal Schools and public schools, the laws in relation to the mili- 
tia and national guard, and to all public institutions; the lawsin relation to highways, pub- 
lic order, toll rate bridges and ferries, the general police of the State, the public lands of 
the State, revenue and taxation; the laws in relation to the government of counties, cities 
and towns, and in fact covers in its scope the whole civil polity of the State. 

“**Many sections of this Code are necessarily amended at every session of the legislature. 
The rate of taxation is fixed, the amount of money to be raised for public purposes desig- 
nated by amendments to this Code. All changes in the duties of public officers, in relation 
to their salaries, and all changes in the election or revenue laws and all of the important 
laws relating to the government of the State are made by amendments to this Code. 

“*From the nature of this Code it attracts more general attention than either of the other 
Codes, and the people of the State have become more familiar with its provisions. The 
benefits derived from codification are more easily illustrated by it than by either of the 
other Codes. Every member of the legislature has a copy of the Codes upon his desk, and 
when a billis introduced amending any section, there is no difficulty in ascertaining at once 
what change is proposed in the law. This is done by the simple process of comparing the 
bill with the section which it is proposed to amend, and the legislator is enabled at a 
glance to determine whether the change proposed is a proper one to be made. 

“* Our sessions of the legislature are now biennial and are limited to sixty days. Without 
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a system of codification, and with the statutes of the State scattered through thirty or forty 
volumes, and badly indexed, it would be impossible to have intelligent legislation at q 
session so limited in time. Under our system the time is ample. Nearly all of the bills in. 
troduced in the legislature are short, as they are framed in the concise language of the Code 
and are readily understood. Besides all the other advantages, there is great economy in 
this, Often the change of a word in one section of the chapter of the Code will accomplish 
all the purposes of an elaborate bill under the old system of legislation. 

***T will illustrate this by one case which I now have in mind. The valleys of California 
are subject to periodical overflow in the winter, and some parts of them to drought in sum- 
mer. During overflows domestic animals are often sugrounded upon high spots of land and 
would perish if assistance were not rendered; while during the summer months such ani- 
mals frequently seek the swampy lands for water, become mired down and would be lost if 
not assisted. 

“* Tn 1874 the legislature, with these facts before them, and willing to encourage persons in 
their attempts to save animals so situated from drowning or from starvation, desire to en- 
act a law which would give to the persons who saved any such animals a lien upon them for 
the value of the services and the cost of food in that behalf. Consequently an act was 
drawn and presented to the legislature providing for the case. It covered several printed 
pages, and provided in detail the mode and manner of proceeding to fix and enforce the 
lien. 

«The committee to whom this bill was referred accomplished all of the purposes of the 
bill by an amendment to section 3136 of the Political Code. That section was part of chap- 
ter 6, which related to lost and unclaimed property and which provided the mode and 
manner in which the finder of lost, or the holder of unclaimed property might establish a 
lien upon it for services rendered or material used in preserving it. 

“** Section 3136, the first of the chapter, provided in substance that if any person find any 
money, goods, things in action or other personal property of the value of ten dollars or 
more, he must inform the owner thereof, if known, and make restitution without compensa- 
tion further than a reasonable charge for saving and taking care thereof. But that if the 
owner was not known, the finder himself within five days should make an affidavit before 
some justice of the peace in the county, stating when and where he found or saved such 
property, and describing it, etc. : 

***To accomplish the intention of the legislature in relation to domestic animals, the sec- 
tio! was amended by inserting after the phrase ‘if any person find any money, goods, things 
in action or other personal property,’ the phrase ‘ or shall save any domestic animal from 
drowning or from starvation.’} 

“*T could give many illustrations of this kind, showing the ease with which amendments 
are made, and the vast amount of time and labor which is saved by the existence of a Code. 
But this probably will be a sufficient illustration of one of its useful purposes.' 

“«* Editions of the Codes have from time to time been printed in cheap form. Nearly every 
justice of the peace and notary public in the State has acopy. Copies will be found upon 
the desks of the merchant and the banker, in the offices of corporations and in the editorial 
rooms of nearly every newspaper. Business men become familiar with their provisions, 
and are thereby enabled to test whether the advice given to them by counsel upon business 
propositions covered by these Codes is sound or not. Public officers have the law relating 
to their offices before them in plain and concise form, and cannot well mistake their duties, 
And I undertake to say that the people of California have a very much better knowledge of 
the laws of their State than do the people of any State where the laws have not been put in 
code form. 

“©The Pacific States and Territories have, since 1873, in a great measure followed the ex- 
ample of California, and have codified their laws, in whole or in part, with the same good 
results which have been obtained in California. 

“«* Permit me to say, in conclusion, that while the people of California have appreciated 
and profited by your work in the cause of law reform, they cannot fully sympathize with 
you in your regrets that the people of the State of New York were not the first of English- 
speaking people to supplement a written Constitution by written laws; for, had the people 
of New York done so, the people of the State of California would have been deprived of the 
credit and honor which now in that behalf belongs to them. 

*** With kind regards, 


am very sincerely yours, 


oR 


NOTES. 289 


A Recourse 1x Case THE Jury DisaGree. — Mr. Justice Miller’s 
article in a former number of the Review upon jury trials seems to have 
attracted much attention. The Boston Evening Transcript had an edi- 
torial article in which Judge Miller’s views were stated. ‘Then fol- 
jowed a communication from a ‘‘ lavyman’”’ in which a new mode of jury 
trial is suggested, which seems worth repeating here: — 


‘‘To the Editor of the Transcript: Your editorial comment in to-day’s issue 
upon Justice Miller’s article, in which he refers to trial by jury, reminds me of 
a suggestion regarding the same matter which came to me some years ago. It 
may not be new, but [ never heard it spoken of by any one else. I mentioned it 
to one or two lawyers, but they all scoffed at it, so I suppose it must be foolish. 
At any rate, I will give the public a chance to think of it. If it is absurd it will 
harm no one but myself, and if there is a germ of good in it, that at least will 
survive. 

‘There is no need of dwelling upon the hardship to litigants of being com- 
pelled to secure a unanimous verdict. Law is apparently far from being an ex- 
act science, and it may happen that the justice of the claim of one of the parties 
toa suit, though clear enough to a majority of a jury, may be incapable of such 
vigorous demonstration as to compel the assent of ignorance, stupidity or cor- 
ruption composing the minority. The remedy I propose is to have a verdict in 
civil cases determined by the votes of not less than two-thirds of the jury, pro- 
vided that, where the jury are not unanimous, the presiding judge shall unite 
with them in opinion. Of course it would not be proper that the judge’s opin- 
ion should be known by the jury; nor, indeed, should the jury’s be known by 
the judge. When the jury should find that two-thirds of their number were of 
one mind, and that unanimity could not be expected, they should announce that 
fact to the court, without giving any indication which party they favor; where- 
apon the judge should express his judgment. In case that should coincide 
with the verdict of the majority of the jury, it should stand as the verdict in the 
case. If it should differ from the opinion of the majority, a disagreement 
should be entered, the jury not being allowed to vote after hearing the opinion 
ofthe judge. I believe that by the adoption of some such course as this, sub- 
stantial justice would be done much more frequently than now. 

‘“‘T am well aware that the matter is not so simple as is here set forth, and 
that many objections will atouce occur to the minds of the legal profession, who 
will doubtless be much amused with the blunders I have made. But if what I 
have written shall lead not only lawyers, but their clients, to consider whether 
there is not some way to combine conservatism and modern ideas for the pur- 
pose of diminishing some of the uncertainties of the law, I shall be fully con- 
tent.” 


At the dinner of the Boston Bar Association, the president of this 
Association, Mr. Henry C. Hutchins, spoke of reforms, and in connec- 
tion with reforms, of jury trials, and of trials by judges, without a jury ; 
and presented the inquiries whether trial without a jury should be had 
without consent of the parties; whether there should be twelve men in 
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the jury or a smaller number; whether the verdict should depend on a 
one-half, a two-thirds majority, or unanimity of opinion; and other 
points of consideration. His own views seemed to be decidedly in 
favor of trial without a jury. ‘‘ What better tribunal could there be,’”’ 
he asked, ‘‘ than a good magistrate with eminent legal learning, ex- 
perienced in practice and with renowned probity and equity? More 
than that, in such a case there would not be the expense to the govern- 
ment of jurymen, there would be no long speeches, prepared addresses 
only for effect upon the jury, and the cases could be dealt with simply 
in a matter of fact, sensible way. Such a tribunal is the best under 


heaven,’’ the speaker said, ‘‘and he hoped that it would become an 
institution.”’ 


A Svusstirute ror Haneinc. — We have before us the report of a 
commission appointed under a recent statute of New York ‘‘ to investi- 
gate and report the most humane and practical method known to mod- 
ern science of carrying into effect the sentence of death in capital 
cases.’? The caption of the statute suggests the humorous inquiry, 
what would be the most humane and practical method known to modern 
science of carrying into effect the sentence of death in cases which are 
not capital. The commission consisted of Elbridge T. Gerry, Alfred 
P. Southwick and Matthew Hale. In their report, which fills 100 
large octavo pages, they have taken up and discussed no less than 
thirty-four different violent methods of shuffling off this mortal coil, and 
they finally recommend the enactment of a statute reciting that ‘‘ the 
punishment of death must, in every case, be inflicted by causing to pass 
through the body of the convict a current of electricity, of sufficient 
intensity to cause death, and the application of such current must be 
continued until the convict is dead.’’ This solemn discussion of thirty- 
four different methods of putting an end to the life of a creature who 
has put an end to the life of some one else without giving his victim any 
choice in the method of execution, forces upon the mind by comparison 
the recollection of a celebrated chapter of Rabelais, devoted entirely to 
the discussion of the best material to be used for a certain purpose. 
Rabelais concluded by recommending the softest and downiest sub- 
stance of which he could conceive, and this commission recommends a 
mode of death which expert testimony pronounces not only painless, 
but an absolute luxury. The whole discussion shows into what an age 
of sickly sentimentality and drivel our civilization is descending. One 
of the objects of the law, in inflicting capital punishment by hanging, 
is and should be to deter the commission of murder by visiting upon its 
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perpetrator the punishment of death inflicted in a revolting manner. 
But if it is to be inflicted in a mild manner, it should be said that a 
current of electricity, in bungling bands, might be the most horrible 
torture which could be inflicted upon the convict. An extremely simple 
mode of execution would be drowning. Put the murderer into an iron 
cage, sink him into a vat of water and there drown him like a rat. Death 
by drowning is known to be painless, save for the first few moments of 
strangulation. Many persons have passed through the painful stage of 
it, and, after remaining unconscious for a considerable time, even for 
hours in some cases, have been resuscitated, the resuscitation produc- 
ing great agony. There are crimes which are not even capital by our 
law, which ought to be punished by an even more revolting death than that 
of hanging. At the very time of this writing our daily newspapers chron- 
icle the fact that a medical man decoyed a miserable woman into his 
power and broke a bottle of carbolic acid over her‘head. Vitriol throw- 
ing is an offense of so fiendish a character that burning at the stake 
would scarcely be too severe a punishment for it; yet under our law it 
is not even capital. Murders accomplished by the so-called ‘* modern 
agencies of civilization,’’ such as dynamite, ought to fall into the same 
category. 


A Lapy Apporntep Unitep States — Some of our English 
exchanges have been amused by the circumstance that a lady was ap- 
pointed temporarily to the office of United States Marshal in St. Louis. 
Possibly the circumstances of the appointment may have given rise to 
some misapprehension. The office of United States Marshal had for 
some time been filled by Mr. J. E. D. Couzins, who received his appoint- 
ment from the late President Arthur. Mr. Couzins had a daughter, 
who, many years ago, graduated at the law school of Washington Uni- 
versity of St. Louis, receiving the degree of Bachelor of Laws. She 
never practiced in the courts of law, though she is understood to have 
been consulted as counsel in a few instances. She is a very tal- 
ented lady, a vigorous writer, a forcible and agreeable speaker, and 
has devoted much of her strength to advancing the cause which is 
known in America as ‘*‘ Woman’s Rights.’’ Her father appointed her his 
chief deputy. As such she had charge of the business of the office, and, 
we believe, was sometimes sent to serve process upon ladies, where 
tact and delicacy were required. When President Cleveland was inaug- 
urated and the executive department of the government passed into the 
hands of the Democratic party, Mr. Couzins, though a Republican, was 
retained in his office, a circumstance due in part to his own irreproach- 
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able character, and in part, it is understood, to the eloquent pleadings 
of his gifted daughterin his behalf. He died in the possession of the 
office, and under the statute it became necessary for the Circuit Court 
of the United States to appoint a temporary incumbent of the office 
to hold until a permanent appointment should be made. Mr. Justice 
Miller, the senior justice of the Supreme Court of the United States, 
was holding the Circuit Court at St. Louis at the time. He appointed 
Miss Couzins to the office. Although this was perhaps the first instance 
of a lady being appointed to an executive position in America, it is not 
without precedent in the annals of the commonlaw. A noble lady once 
held the office of sheriff of Middlesex, if we mistake not. At all events 
the appointment of Miss Couzins was regarded as one entirely proper 
to be made. Thesuggestion that she might be called upon to assume 
the disagreeable position of heading a posse for the capture of desper- 
ate criminals was only'a suggestion, since that was a duty which she 
could easily perform by her deputies. She held the office for a short 
time, when President Cleveland filled the position by the appointment 
of the Hon. J. W. Emerson, formerly a circuit judge in Missouri, a very 
scholarly, courteous and high-minded lawyer and gentleman. 


DocKET OF THE SUPREME CowurRT OF THE UNITED States.— In a re- 
cent address the Hon. Morrison R. Waite, the late Chief Justice of 
the Supreme Court of the United States said :— 


‘¢The law which fixes at this time the appellate jurisdiction of the Supreme 
Court was enacted substantially in its present form at the first session of Con- 
gress, nearly one hundred years ago. With few exceptions, and these for all 
practical purposes unimportant to the point I wish to make, the jurisdiction 
remains to-day as it was at first, and consequently with a population in the 
United States approaching sixty million and aterritory embracing nearly three 
million square miles, the Supreme Court has appellate jurisdiction in all of the 
classes of cases it had when the population was less than four million and the 
territory but little more than eight hundred thousand square miles. Under 
such circumstances it is not to be wondered at that the annual appeal docket of 
that court has increased from one hundred cases, or perhaps a little more, half 
a century ago, to nearly one thousand and four hundred, and that its business 
is now more than three years and a half behind, that is to say, the cases en- 
tered now, when the term of 1887 is about to begin, are not likely to be reached 
in their regular order for hearing until late in the term of 1890. In the face of 
such facts it cannot admit of a doubt that something should be done, and that 
at once, for relief against this oppressive wrong. It is not for me to say what 
this relief shall be, neither is this the time to consider it. My present end will 
be accomplished if the attention of the public is called to the subject, and its 
importance urged in some appropriate way on Congress.”’ 
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The subject is one about which Congress has long been shamefully 
lethargic. Much could be done to relieve this court by changes in the 
modes of legal procedure. A statute which should provide for the 
successful settlement, by some means or other, of questions of fact 
in equity causes in the circuit courts, would relieve the judges of the 
Supreme Court of an appreciable portion of their great burden, and the 
change would not necessarily be a detriment to public justice. No 
one can turn over the pages of the reports of that court without dis- 
covering a mass of cases which might well be committed to some other 
appellate tribunal. Among these we might mention a very numerous, 
tedious and difficult body of cases springing out of the infringement 
of patents for inventions. Another mass of cases relating to the 
revenue laws of the government, especially to customs duties, involving 
no constitutional questions, might well be committed to another tri- 
bunal. ‘The same may be said of most of the appeals which go to that 
court from the Court of Claims. Then when we come to appeals and 
writs of error from the Supreme Courts of the territories, we find this 
incongruity: that if a man is tried in a court of one of the territories 
and convicted of murder, he may have a writ of error to the Supreme 
Court of the United States, but if he is tried and convicted of the same 
offense in one of the circuit courts of the United States, he cannot 
have a writ of error. Cases affecting titles to the public lands form 
another tedious and wearisome mass of cases which might well be com- 
mitted to another tribunal. In short, the office of the Supreme Court 
of the United States should be limited to the decision of constitutional 
questions and questions of commerce, with a superintending jurisdic- 
tion over the highest courts of the States and the inferior Federal 
judicatories in respect of Federal questions. 


Aw Inpex To LeGat Periopicat Literature. — Authors, judges and 
practitioners have long felt the want of some key which would unlock 
the storehouse of knowledge which is contained in our legal periodical 
literature. Our learned associate, Mr. Leonard A. Jones, has supplied 
this in a book bearing the above title. It is a large and beautiful oc- 
tavo, and the copy which has come to us is bound in full morocco with 
a gilt top. This sumptuousness of binding and gilding might have 
been spared without detriment to a book which is intended for every 
day use, like a dictionary. In compiling it Mr. Jones has been com- 
pelled to examine 1,373 volumes of legal periodicals and 4,434 volumes 
of general periodicals. His list of authorities alone covers 48 pages. 
This list contains the names of many able and brilliant writers, to say 
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nothing of the more numerous ‘‘ workers’’ whose contributions have 
enriched the pages of the Amertcan Law Review. He has even in- 


dexed the proceedings of bar associations and of social science as- 
sociations. The publisher is Charles C. Soule, of Boston, and the price 
to original subscribers is $9; to those who come in at the eleventh hour 


S. D. 


we believe $10 is charged. 


ARBITRATION FOR THE SETTLEMENT OF INTERNATIONAL DispuTEs. — A 
memorial has been presented to Congress by David Dudley Field, An- 
drew Carnegie, Dorman B. Eaton, Morris K. Jessup, Charles A. Peabody 
and Abram Hewitt, in favor of arbitration for the settlement of inter- 
national disputes. The memorial states that since 1815 there have been 
nearly fifteen instances of such arbitration. 


Our Leapixe Conrrisutors. — We regret to say that the expected 
contribution of Me. Demange, the distinguished French advocate, upon 
jury trial and advocacy in France, has not reached us in time for pub- 
lication in this number, though we hope to give it in our next number. 
The delay has been due to the illness of a member of the family of Me. 
Demange. In lieu of this we present a paper by an advocate no less 
distinguished in America than Me. Demange is in France, the Hon. 
Daniel Dougherty, of Philadelphia. It was delivered as an address at 
the late meeting of the New York State Bar Association at Albany, and 
was widely copied and commented upon by the lay press. Our learned 
readers will praise the lofty sentiments which abound in it, though pos- 
sibly not agreeing with all of its conclusions, especially with the view 
that the time of counsel in argument should be entirely unrestricted. 
There are two States in the Union where this rule prevails, lowa and 
North Carolina. In both cases the rule is established by statute. In 
Iowa the statute isan old one. In North Carolinait isarecent one. The 
better members of the legal profession in Iowa have long endeavored to 
repeal the statute of that State, but have not as yet succeeded in doing 
so, owing to the class of lawyers who are commonly elected to the 
legislature. The practice works so badly in Iowa that the nisi prius 
judges are frequently obliged, in order to get through the business of 
the term, to vacate the bench, turn the jury over to the lawyers, and 
hold court in another room while the arguments before the jury are 
taking place. This leads to frequent abuses of the right of argument, 


such as the judge would promptly correct if on the bench and appealed 
to by the opposite counsel. 
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While upon this subject, our readers may be interested in knowing 
the opinions evoked by the leading articles printed in our last number. 
The Albany Law Journal, which is easily the ablest of our legal con- 
temporaries, has this to say of them: — 


‘The current number of the AMERICAN Law REVIEW contains a trilogy on the 
present condition of our laws. The first article is an address by Joel Prentiss 
Bishop before the South Carolina Bar Association, entitled ‘The Common Law 
asa System of Reasoning — How and Why Essential to Good Government; What 
Its Perils, and How Averted.’ ‘I'he second is an address by Judge Dillon, before 
the Alabama State Bar Association, entitled ‘A Century of American Law.’ The 
third is an address by David Dudley Field before the Yale Kent Club at New 
Haven, entitled ‘ Improvements in the Law,’ on which we have remarked before, 
we believe. These gentlemen are very eminent and influential authorities. Mr. 
Bishop is not a theoretical favorer of codification, although he is a practical 
illustration of how practicable and useful codification may be. Some of his 
reasoning against codification is extremely arrogant, extravagant, grotesque, 
childish and inconsequential. He speaks of ‘the Justinian folly,’ but a greater 
than Mr. Bishop says: ‘ The vain titles of the victories of Justinian are crumbled 
into dust, but the name of the legislatur is inscribed on a fair and everlasting 
monument.’ Perhaps Mr. Bishop thinks the Livingston Code of Louisiana is 
also a folly. He should not be censorious. They read and cite his commen- 
tarles even there. His complaint is that codes will deprive judges of the power 
of reasoning. Well, grant it; what of it? We wish to Heaven it would put an 
end to the greater part of it. Their reasoning and their unreason have brought 
our laws into a truly deplorable condition. Then again he argues that if a prc- 
posed code is really good, it would answer every purpose as a text-book, and 
make itself authority. But it would have uo sanction from the government, and 
no judge would be bound to recognize it. But Mr. Bishop lets up on this 
question after a while, and deviates into his well-known and well-worn and 
very shrill complaint about the piracy of text-books. He has never been able 
to forget that one machine text-book writer once stole from him, and that he 
was compelled to resort to legal proceedings for redress. Then Mr. Bishop 
gets another scare — he is very skittish — he rakes Harvard Law School over the 
coals for dispensing with text-books and teaching from cases alone. Well, we 
agree with him that it is a narrow and unwise theory, but it is a theory quite 
consonant with his own code-phobia. To propose to abolish Blackstone, Chitty, 
Kent, Greenleaf, Story, Bishop, Wharton, Benjamin, Jarman, Parsons, Cooley, 
Schouler, Dillon, Daniel, and all the rest of the eminent and universally recog- 
nized text-writers, and take instead cases which some dry and inexperienced 
law professor chooses to consider the authoritative sources of the law, seems to 
us a limited and dangerous view. Mr. Bishop however lays too much stress on 
the practice of the Albany Law School. Text-writers are there not ignored, it 
is true, but they are not exclusively relied on. Speaking for ourselves, it is our 
practice to convert ourselves into a text-writer, and to refer to many cases as 
authorities and illustrations. We make many references to Mr. Bishop, but we 
do not stop at his books, but dive into cases which he cites. Mr. Bishop con 
cludes in a doleful strain: ‘If codification succeeds to the extent of assassinat- 
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ing our common law, what but Heaven can we rely upon for the future! In the 
hope of better things, I turn from this picture of despair.’ But we shall stil) 
have Bishop, and given Heaven and Bishop, we see no need of despair, and on 
second thought he probably will agree with us. 

‘« Judge Dillon, who is quite as eminent an authority as Mr. Bishop, and a much 
more experienced, practical lawyer, is well known to be an advocate of codifi- 
cation. In his address he gives a very interesting view of the progress of 
American law for a hundred years, showing the increase of humanity, justice 
and common sense, especially in respect to codification, criminal law, evidence 
and marriage. In regard to codification he says: ‘In the sense that a code 
‘aims at nothing more than the reduction to a definite and systematic shape of 
the results obtained and sanctioned by the experience of many centuries,’ as 
that experience is embodied in statutes, in the law reports and in the writings 
of the sages and masters of the law—in this practical sense—a code in 
England and a code in each of the United States is, I think, manifest destiny. 
I venture this prediction, because this is the only remedy which it is possible 
to suggest, to make the overgrown body of our law, I will not say convenient or 
symmetrical, but reasonably certain, public and accessible. Such a course has 
been found not simply desirable but necessary in the expanded and developed 
stage of every other jural system; and I am unable to perceive how we can per- 
manently avoid it; whatever our timidity and however reluctant we may be to 
enter upon it.’ And he predicts that in the century to come, ‘ while the law 
will in its development undoubtedly keep pace with the changes and changing 
wants of society, yet the work of jurists and legislators during the next century 
will be pre-eminently the work of systematic restatement of the body of our 
jurisprudence. Call it a code, or what you will, this work must be done. If 
not done from choice, the pitiless logic of necessity will compel its performance.’ 

‘*Then comes David Dudley Field, whom most men will concede to be the 
most eminent, the most widely known, and the most influential of living 
lawyers, and who, it is pretty generally understood, is rather in favor of codifi- 
cation. In this address, in addition to this topic, he remarks on the unwise 
difference in dealing with real and with personal property, and asks, ‘Why 
should not dealing in land be as free as dealing in cattle?’ He disapproves the 
distinction between sealed and unsealed instruments. Ile advises the simplifi- 
cation and shortening of legal instruments. He advocates the assimilation of 
the commercial laws of all the States. But in respect to marriage laws he says: 
* Consider however the domestic relations, especially that of husband and wife, 
the most important and sacred of all. On this point the laws of the two States 
differ in material particulars. Marriage must be celebrated with certain for- 
malities in Connecticut; there need benone in New York; but here it is easier to 
be dissolved than it is there, in other words marriage in Connecticut is harder 
to make but easier to unmake than itisin New York. The inconvenience of this 
condition of the law is great, so great indeed that some have proposed an 
amendment of the Federal constitution which shall take marriage and divorce 
out of the control of the States and place them under the control of Congress. 
For my part I fear these encroachments on the autonomy of the States. I had 
rather keep the sanctity of our firesides under the guardianship of our own 
people. I would have the altar sacred from the touch of other hands than those 
which surround it; I would guard the concerns of the family, the ‘lares and 
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penates’ of our homes, against the intrusion of stranger eyes or stranger hands. 
We live in danger of drifting into a consolidation of the States, and the danger 
is augmenting day by day. If the consolidation is once completed the end of 
our government is at hand, and with it the destruction of our liberties. For 
this reason I would not go another step in that direction, and so I would not 
accede to the proposal of placing marriage and divorce under the control of 
Congress. Assimilation however I would strive for.’ 

‘‘Mr. Schouler, the well known legal author, contributes to the same magazine 
an interesting article on text-books, as to the proper relation between text and 
citations. He advocates the omission of tables of cases; the citation of fewer 
authorities, restricting it to a few of the latest from each State, and devoting 
the space thus gained to extension of the text. We like this; it smacks of codi- 
fication. Mr. Schouler concludes: ‘If things go on however as hitherto, I fear 
that the individual teacher and expounder of general law will soon die from the 
exactions put upon him. What can be called leading cases when the Supreme 
Federal court and the tribunals of leading States do not supply them, but every 
new and remote State claims equal respect for its sovereignty? Already the 
pages of our standard writers of the law, in the later editions, are becoming so- 
honey-combed with this insect annotation that the text seems to belong to the 
foot-notes, not the foot-notes to the text. The opinion of the profession must 
determine whether it is better that the text-writers, commentators and his- 
torians of our law should perish, and leave the field clear tu local reports and 
the industrious digester.’ Moral: codify — pace Mr. Bishop.”’ 


Tue Derense or Atis1.— Samuel Weller would have felt some un- 
certainty, if he should have attempted to set up the defense of alibi in 
the courts of the United States, in the year of grace 1887. 


In Iowa, 
Missouri, Georgia and Maine, it is held that the burden of proof rests 
upon the defendant to establish alibi;! while in Illinois and Texas, 
it is held that the burden of proof does not rest upon the defendant to 


establish an alibi by a preponderance of evidence. Alibi merely tra- 
verses the issues tendered in the indictment, and it is sufficient to raise 
a reasonable doubt of guilt.2, In Missouri and Georgia, reasonable 
doubt applies to all the evidence, including an alibi, which is to be 
treated in the same manner as other evidence in rebuttal.? Also to show 
insanity, itis held that the burden rests upon the defendant to estab- 
lish by preponderance, and he is not entitled to the benefit of a reason- 


1 State v. Rivers, 68 Iowa, 611 State v. Fenlason (Maine),3 New Eng. 


(Adams, C. J. and Reed, J., dissent- 
ing); State v. Sutton, 70 Iowa, 268; 
State v. Johnson (Mo.), 8 West. Rep. 
711; State v. Rockett (Mo.), 3 West. 
Rep. 249; Ledford v. State, 75 Ga. 
856; Bryan v. State, 74 Ga. 393; 


Rep. 273. 

2 Hoge v. People (Ill.), 4 West. 
Rep. 197; Ayres v. State, 21 Tex. 
App. 399. 

3 State v. Rockett (Mo.), 3 West. 
Rep. 249; Ledford v. State, 75 Ga. 856- 
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able doubt whether be was or was not insane.! Judges Rothrock and 
Seever dissented from the theory that insanity must be shown by a pre- 
ponderance of evidence; or that the evidence must at least establish a 
‘* probability ’’ of insanity.? In ‘Texas, wherever alibi is the only de- 
fense, the court is bound, upon request, to give a special instruction 
relating thereto. In Maine and Georgia, it seems the evidence of alibi 
should show that the defendant was so far from the scene of action 
as to render it impossible that he should have participated. But coun- 
selin Alabama went beyond the limit of reasonable doubt in asking the 
court to charge that ‘‘ it is a maxim of the law that it is better for ten 
guilty men to escape than that one innocent man should suffer.’’5 

A. &. G. 


Some or THE Beavties or Trtat BY Jury.——- The following able 
and unique charge to a jury was made by Hon. R. E. Rombauer, sit- 
ting as presiding judge in the trial of the celebrated case of Deane v. 
Flood, by the Grand High Court of the Legion of Honor, held in Febru- 
ary last in St. Louis. The trial was for a breach of promise of mar- 
riage. It wasattended by animmense audience, in which, of course, the 
fair sex predominated. The charge is of special interest from the fact 
that the learned judge who delivered it occupies the position of presiding 
judge of the St. Louis Court of Appeals, and from the further fact that 
he has served a term of four years as judge at nisi prius. Beneath its 
apparent levity there is an unvarnished picture of the value of the sys- 
tem of jury trial, drawn by the pen of one who is thoroughly competent 
to express an opinion on that question: — 


‘GENTLEMEN OF THE JURY: Let me first thank you for having kept awake 
during the entire time of this protracted trial, and thus again refuted the slan- 
derous charge of the maligners of our jury system, who maintain that during 
every important trial one-balf of the jury fall asleep. 

** We have been requested, both by the plaintiff’sand by the defendant’s coun- 
sel, to give you a large number of instructions touching the law of this case, as 
prepared by them. We have given all the instructions thus asked, but will not 
trouble you with reading them, nor with taking them to the jury-room, where 
they might be lost or destroyed. We have ordered the clerk to file them away 
safely, so that in case of an appeal by either party, they may be utilized in com- 


1 State v. Johnson (Mo.), 8 West. 8 Ayres v. State, 21 Tex. App. 399. 
Rep. 712; Leache v. State, 22 Tex. 4 State v. Fenlason (Maine),3 New 
App. 279; Parsons v. State, 81 Ala, Eng. Rep. 273; Bryan v. State, 74 Ga. 
577; State v. Hanley, 34 Minn. 430; 393. See, however, Stewart v. People, 
State v. Bundy, 24 S. C. 439. 42 Mich. 255. 

2 State v. Jones, 64 Iowa, 349. 5 Garlick v. State, 79 Ala. 260. 
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pleting the record. This, as you are aware, is the only legitimate province and 
practical use of instructions. 

“The case before you, gentlemen, is one touching a very important subject, 
marriage. The two most essential elements in civilization requisite to the ex- 
istence and continuity of the modern state, are marriage and taxes; and as 
marriage is admitted to be quite a tax in itself, we may consider it as the most 
essential. 

** Now the action for breach of promise of marriage is mainly distinguishable 
from other actions in this, that it will not lie if the adversary parties belong to 
the same sex. No well authenticated precedent can be found tending to show 
that this action has ever been brought by one man against another. Nor has 
any case been called to my attention where this action was brought by one 
woman against another. Still, I do not wish to be understood as asserting that 
this last contingency never occurred, since it is impossible to say what a woman 
may or may not do, when her blood is up. 

‘‘ Fortunately, gentlemen, we are not harassed with resolving that doubtin the 
present instance, since it is conceded by the evidence that the plaintiff is a 
woman and the defendant is a man; in fact, no one who saw and heard the 
plaintiff testify could for a moment entertain any doubt as to hersex. Thus we 
may assume at the threshold of our inquiry that there is no defect of parties ia 
this case. 

“ Another fact equally important the testimony likewise concedes, namely, that 
the defendant is either innocent or else guilty of the breach of promise with 
which he stands charged. The importance of this fact cannot be overestimated, 
because if he could not possibly be guilty under the evidence, or could not pos- 
sibly be innocent, that is, if the testimony were all one way, this would greatly 
curtail, if not entirely abrogate, your prerogative as jurors to find a verdict in 
accord with your sympathies, or other motives of equal weight and consideration. 

“These two main points in the case thus being settled, it only remains to 
charge you briefly on the points of law and your duties in the premises. 


** VERY COMMON LAW. 


‘On all subjects not covered by statutes we are supposed to be governed by 
the common law of England. Breach of promise of marriage is one of those 
subjects. Our legislators, who could not conceive the possibility of any man 
refusing to marry a woman, particularly if she was young and pretty and willing 
to marry him, have not provided by statute for such acase. This action, there- 
fore, must be governed by the rules of the common law. But what common 
law? Now, gentlemen, it is generally supposed that there is only one common 
law,-but we who have been charged with the trial of causes for many years 
know better. Common law is nothing but immemorial usage or custom, and 
there are two kinds of it, the common law of England and the common law of 
juries. This duality in the common law has led to this absurd result, that 
while judges charged juries according to the common law of England, juries re- 
turned verdicts according to a common law of their own. I shall not fall into 
the same error with my predecessors and thereby aid in perpetuating this irre- 
concilable conflict, but will at once proceed to charge you according to what I 
understand to be the common law of juries, as that is, after all, the only one of 
any practical importance in this class of cases. 
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‘One of the principal features of this law is that the character of the parties 

litigant is a very important, if nota controlling feature, in determining the ver- 
dict. Thus, if the defendant is a railroad company or an insurance company, all 
admissible presumptions must be drawn in favor of the plaintiff, and he is gen- 
erally entitled to a verdict, regardless of the mere secondary matter of evidence, 
This is the immemorial custom of juries, and therefore their common law. 

* So, it is a similar immemorial usage that, if the plaintiff isa woman and the 
defendant is a man, to find for the plaintiff. No departure from this rule is on 
record in any case where the plaintiff, as in the present instance, was young, 
pretty, witty and vivacious. Some say that the foundation of this custom of 
juries is the gallantry of the sex. This proposition, however, I must deny. The 
true foundation, gentlemen, is the regard which men have for their mothers, 

‘* One of the great charter rights which your ancestors, gentlemen, wrung from 
a reluctant tyrant at Runnymede, at the point of the battle axe, is the right to 
have a mother. This right is, so to speak, one of the palladia of our liberties, 
and is indirectly recognized in the declaration of independence in this wise: If 
we had no mother we could have no existence, and if we had no existence we 
could not be engaged in the pursuit of happiness; yet to be thus engaged is, as 
every school-boy knows, one of our inalienable rights, even though, unfortun- 
ately for us, this pursuit, like the pursuit of a train robber, rarely results in a 
capture. 

‘* What I have stated above may in itself be sufficient to guide you to the true 
verdict; still, if you also desire to pay some attention to the secondary matter 
of testimony, you should be guided by the following rules: If you believe the 
plaintiff and her witnesses are entitled to no credit you will disbelieve them, 
unless you further believe that the plaintiff should have a verdict anyhow. If 
you find that the defendant’s witnesses have departed from the truth, you will 
reject their testimony, unless your sympathies are with the defendant. 

‘Far be it from me to comment on the evidence. That matter is exclusively 
for you, gentlemen. Still I cannot forego making a passing remark or two on 
that subject. I think the promise, with all appurtenances, sufficiently proven. 
The testimony of the fair plaintiff has unquestionably strongly impressed you 
with the probability of its truth. The lifelike picture of the situation could not 
be mistaken; you all know that situation, because, to use an expressive phrase, 
you have unquestionably all been there at some time or another. 

«‘ The promise being thus established, the question is, Was there any cause given 
justifying its breach? The main if not only cause we are told is flirt.tion with 
another man. Butis this acause? Is not the right to flirt one of the inalien- 
able rightsof woman? Is it not the pursuit of her happiness? Was the declar- 
ation of independence written for man alone? I need say no more. 

**T think these few suggestions are sufficient to determine your verdict as to 
which party should prevail; if not, you will have to determine it upon delibera- 
tion. Iam sorry to say that, as to the method of deliberation, the authorities 
treating on the custom of juries are not quite agreed. Drawing straws, chucka 
farthing, and toss a penny have all their supporters; but I amof opinion that 
the best three out of five in the national game or euchre, between the leaders of 
the opposing factions in the jury-room, is more in harmony with the genius of 


our institutions, and a proceeding equally well supported by reason and author- 
ity. 
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“Having first settled the right or wrong of the case and in one of the manners 
suggested, determined to find either for plaintiff orfor defendant, the further 
inquiry as to the damages remains, in case you find for plaintiff. The question 
of damages is one of the very gravest importance. It is the only one in which 
the plaintiff and her lawyers are equally and evenly interested, and therefore 
must be handled by you with a great deal of care. 


** MEASURE OF DAMAGES. 


“If the plaintiff has a verdict she is entitled by way of damages to all she has 
lost, and to all she has found, by the defendant’s unwarranted conduct in 
breaking off the match. Now what has she lost? She has lost the comfort of 
the defendant’s society; she has lost the comfort of turning up her nose at 
some other woman who has missed getting a husband. She has probably also 
lost the comfort of a sealskin sack, and many other comforts too numerous to 
mention. And what has she found? She has found wounded affections; she has 
found that her best friend, who envied her with all her heart, now secretly 
rejoices at her discomfiture; she has found mental anguish, lacerated feeling, 
and a whole lot of other disagreeable things. For all these things, gen- 
tlemen, she is entitled to full compensation. But here is the rub. How is this 
compensation to be measured? Most of these things have no market value, 
except, perhaps, the sealskin sack. Whoever heard Famous or Crawford adver- 
tising wounded affections and lacerated feelings, prime quality at so much a 
yard? Neither are these articles sold upon our exchange either for cash or for 
future delivery. Not the most venturesome of our speculators ever got up a 
corner on mental anguish, although mental anguish has been the result of many 
a corner. 

‘“ Here again, gentlemen, the great superiority of the common law of juries 
over the common law of England for all practical purposes is manifest. The 
simplest and most approved method to reach a result is this: After you have 
agreed that the plaintiff is to have a verdict, each of you takes the wounded af- 
fections, comforts of society, sealskin sack, and all other comforts and discom- 
forts lost and found by the plaintiff, and above enumerated, and each of you 
makes a lumping estimate , so much for the lot, and, having thus made the esti- 
mate, writes it down on apiece of paper. After every one of you has done 
this, the estimates are footed up and their aggregate divided by the number of 
jurors. 

‘« Thus, lam proud to say, has the practical mind of the American juror found 
aready solution, even in the most complicated cases, of the admeasurement of 
damages.”’ 


Deatu or Carer Justice Watte.— The Hon. Morrison Remick Waite, 
Chief Justice of the United States, died at his residence at the national 
capital, on March 23rd at 6:10 a.m. His last attendance upon the 
Supreme Court was on the previous Monday when he delivered the 
opinion of the court in the Bell Telephone case. He was then too indis- 
posed to read the opinion, and it was at his request read by Mr. Justice 
Blatchford. Special care was taken that no evidence of his illness 
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should appear, and no one of those that heard the decision read sus- 
pected the real reason why it was announced by an associate justice. 
As soon as possible after the reading was over, the Chief Justice left the 
bench and was hurriedly driven home. He went to bed and continued 
to suffer from a circumscribed pneumonia until he died on the date 
named, from the sudden failure of the heart’s action. He had suffered 
from a previous illness just at the close of the administration of Presi- 
dent Arthur, had been confined to his house for several weeks from an 
attack of erysipelas which threatened at one time to have a fatal termi- 
nation, and had made a journey to Europe chiefly for the purpose of 
recruiting his health. Although in appearance a hale man, he had some 
years ago a stroke of paralysis, a knowledge of which created a con- 
tinual solicitude for his health on the part of his most intimate friends, 

A funeral service took place in the hall of the National House of Re- 
presentatives on Thursday, March 29th, and the body was interred with 
dignified ceremonies at Toledo, Ohio, which was the personal residence 
of the late Chief Justice. 

Mr. Waite was born at Lyme, Connecticut, November 29, 1816. Jus- 
tice Miller, of the Supreme Bench, was born in April of the same year. 
Henry Matson Waite, his father, was Judge of the Connecticut Supreme 
Court of Errors. The late Chief Justice was sent to Yale, where he 
graduated in 1837. He studied law under his father for a year and 
then removed to Ohio, where he placed himself under Samuel M. Young, 
of Maumee City. In 1839 he was admitted to the bar and practiced in 
Maumee City and Toledo until 1874, with small interruptions. His 
brother, Richard Waite, was associated with him for the last eighteen 
years of the time. He was elected to the Ohio Legislature.in 1849, and 
served one term, but having no taste for politics did not again attempt 
to win election. He was sent to Geneva as one of the counsel for the 
United States before the arbitration tribunal in 1871, and on his re- 
turn was by the unanimous choice of both political parties elected to be 
a member of the Constitutional Convention of Ohio. That body made 
him its presiding officer. While so presiding, he received the unex- 
pected announcement of his appointment to the great office in which he 
died. His predecessor, Salmon P. Chase, had died in 1871, and the 
office had remained vacant since that time. Finally Caleb Cushing 
was nominated by President Grant, but such an opposition to his con- 
firmation sprang up that his name was withdrawn and he was appointed 
Minister to Spain. Then President Grant sent to the Senate the name 
of George H. Williams, who was then Attorney-General in his Cabinet. 
Such opposition was made to this appointment also, that it soon became 
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evident that it would not be confirmed, and it too was withdrawn and 
the name of Mr. Waite sent in. It was well known that Mr. Waite’s 
nomination was due to a desire on the part of President Grant to re- 
ward those who had rendered such signal services to the country and to 
the cause of peace, in the matter of the Geneva Arbitration of the Ala- 
bama claims, which this government prosecuted against the government 
of the United Kingdom. His appointment to that station had been due 
to the influence of his personal and political friend, Mr. Delano, who 
was amember of President Grant’s Cabinet. His standing at the bar 
did not indicate any special fitness, either for the office of counsel for 
our government in so important an arbitration, or for the office of Chief 
Justice of its highest judicial tribunal. In fact, he had never had a 
casein the Supreme Court of the United States at the time when he took 
the oath of office as its Chief Justice, though he had been enrolled asa 
member of its bar, on motion of one of his associates, while passing 
through the National Capital on his return from the Geneva Arbitration. 
That he should develop any great strength as a judge was not to be ex- 
pected of him, and the public expectation was not disappointed. He 
seems, however, to have been entirely destitute of that vanity which 
makes men of humble capacity so dangerous when called upon to dis- 
charge the duties of great offices. In fact, he was modest, conscien- 
tious, careful, conservative and safe. He did nothing to lower the 
dignity of the great office which it was his lot for fourteen years to fill, 
and this is, perhaps, as much as will be said of him in future times. 
Certain it is that he left no great memorials of his strength as a judge. 
A good lawyer placed in a position of such great eminence becomes, 
through the very force of his position, a great lawyer in the public es- 
timation; and it is saying much in favor of the character of Chief Jus- 
tice Waite to say that he was able to avoid the display of any great 
deficiencies as a lawyer while occupying the seat of Chief Justice. 


RanDOoLpH ON ComMERCIAL Parer.'—The third and last volume of 
this able and exhaustive work has recently been issued. It contains 
over 1,400 pages of printed matter, near 200 pages of which consists of 
an exhaustive index of the entire work. ‘This index is very much to be 
commended for its thoroughness. Altogether, this is obviously one of 
the most thorough and honest legal works that have been issued in 
recent years. The author was fully equipped for the task, by reason of 
his previous training, when he began it. He devoted about six years 


1 Jersey City: F. D. Linn & Co. 
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of sedulous labor to it. He has not only presented, in a very con- 
densed form, an enormous mass of case law, but he has not contented 
himself with presenting the results of adjudicated cases. He has made 
a thorough ransacking of the American and English statute law. Nor 
has he stopped at this. He seems to have explored and digested the 
provisions relating to commercial paper of the commercial code of 
every civilized nation which has such acode. It isan amazing example 
of exhaustive research. Itis the best illustration we know of the 
maxim that a good law book cannot be made ina day. No one can 
turn over its pages without giving full credit to the statement that its 
compilation and final writing have involved six years of the most ex- 
hausting labor. Whether there was any strong demand for another 
work on the law of commercial paper, in view of the excellent work of 
Senator Daniel, need not be discussed. We have no hesitation in say- 
ing that no one will use this work without feeling that the profession 
are under great obligations to its author. 
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FEDERAL DECISIONS. Cases argued and determined in the Supreme, Circuit and District 
Courts of the United States. Arranged by WILLIAM G. MYER. Vol. 20. Ignorance of 
Law — Kentucky. 8t. Louis, Mo.: The Gilbert Book Co. 1887. 

The best praise we can bestow on the present volume is to say that it is in 
all respects fully up to the standard of its predecessors. We understand that 
the remaining volumes to complete the series will appear before January 1, 
1889. 


THE AMERICAN DECISIONS, containing the cases of general Value and Authority, decided 
in the Courts of the several States from the earliest Issue of the State Reports to the year 
1869. Compiled and Annotated by A.C. FREEMAN. Vol. 95. San Francisco: Bancroft- 
Whitney Co. 1888. 

This, the 95th volume of this valuable collection of decisions, is fully up to the 
mark of its predecessors. The judicious selection of cases and the full notes 
and references appended to each reported case are such as to reflect favorably 
on the ability and industry of the compiler and annotator. The publisher also 
continues to do his part in an admirable manner. 


HUBBELL’S LEGAL DIRECTORY FOR 1887. The Hubbell Legal Directory Company. New 

York: 293 Broadway. 

The eighteenth volume of this valuable directory, gradually increasing in size 
and in information, is now before us So much valuable information does it 
contain that it cannot but be useful to every practicing attorney. It possesses 
that most important feature of a work of this kind, and that is the reliability 
of its information. The editor and compiler seems to spare no pains to obtain 
the latest information. All the changes in the laws of the various States are 
promptly noted and the work duly revised to correspond. The work deserves 
the general patronage of practicing attorneys. Ww. 


THE MERCANTILE LAW OF ENGLAND AND THE UNITED STATES. By JOHN WILLIAM SMITH. 
With elaborate notes of English and American Decisions, by CARTER P. POMEROY. San 
Francisco: Bancroft-Whitney Co. 1887. 

This looks like a small book, belonging as it does to the ‘‘ pony series,’ but 
examination shows that it contains 888 pages of printed matter. The American 
editor, Mr. Pomeroy, has had in view, as he states in his preface, while adhering 
to the general plan and scope of the original work to follow the successive 
course of the development of the law affecting corporations, life and fire insur- 
ance, and other subjects of mercantile interest. This view he has successfully 
carried out and the result is a presentation in compact form of the law as it now 
stands on the subjects treated. The references to both English and American 
cases are very full, and the work will prove a perfect God-send to the lawyer 
whose practice lies in commercial law. 
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A DIGEST OF THE LAW OF INSURANCE: being an analysis of Fire, Marine, Life and Acci- 
dent Insurance Cases, adjudicated in the Courts uf the United States, England, Canada, 
Ireland and Scotland including the cases relating to insurance in Mutual Benefit Societies 
(In continuation of Sansum’s Insurance Digest.) By JOHN R. BERRYMAN. Chicago: 
Callaghan & Co. 1888. 


This digest is on the same plan as ‘‘ Sansum’s Digest,”’ and in fact is a con- 
tinuation of it. Mr. Sansum’s work was justly popular with the profession and 
the lapse of time since it appeared has rendered the present continuation a 
necessity. Mr. Berryman has done well to model his work on that of his pre- 
decessor. Some new titles have been added and other changes deemed 
necessary made. The work appears to be carefully done and we commend it to 
the profession. 


METCALF ON CONTRACTS, SECOND EDITION. Principles of the Law of Contracts, as ap- 
plied by Courts of Law. By THERON METCALF. Second Edition, by FRANKLIN FISKE 
HEARD. Boston: Charles C. Soule. 1888. 


This is the second edition of the well known work of that eminent jurist, the 
late ‘Theron Metcalf, as edited by Mr. Heard, who has wisely left the original 
text and notes intact. 

Of course, there have been numerous and most important decisions on the 
subject of contracts during the interval between the publication of the first 
and the second edition of this work. These, or most of these, have been noted 
by the editor of the new edition. This treatise has been so long and so favor- 
ably known to the bench and to the bar, that it needs no commendation of ours 
to insure its continued success. The publisher, as usual, has done his work 
thoroughly and well. W. 


HISTORY OF A Law Suit. By ABRAHAM CARUTHERS, late Professor of the Cumberland 

University. Third Addition, enlarged annotated and revised by ANDREW B. MARTIN, 
LL.D., Professor of Cumberland University, Lebanon, Tennessee. Cincinnati: Robert 
Clarke & Co. 1888. 
This is the third edition of a somewhat unique work. What is generally 
taught in the law schools pertains naturally more to the principles and theory 
of the law than to the actual practice. The author takes the student by the 
hand and leads him step by step from the institution of the suit to its termina- 
tion in the court of last resort. Full and lucid explanation is given of each 
phase of the suit, forms of motions and pleadings of every kind being given. 
The editor of this edition has brought the original text so as tv conform to 
existing laws, eliminated obsolete matter and has made the work less local in 
character than the original work was. To students we heartily commend this 
book, and even practicing lawyers need not be above finding many hints and 
references which will prove useful to them in the practice of their profession. 


THB LAW OF PARTNERSHIP. By CLEMENT BATES, of the Cincinnati Bar, in two Volumes. 

Chicago: T. H. Flood & Co. 1888, 

Mr. Bates is the author of several treatises on legal subjects and the present 
work is fully up to the standard he has heretofore reached. A glance at this 
book shows that great care has been taken in its preparation. When it is 
remembered that there are nearly eleven thousand partnership cases in the com- 
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mon law, it is clear that the labor of reviewing and digesting these cases and 
extracting from them the real principles involved is no light matter. As the 
author says in his preface: ‘‘The construction of the book is based on an 
ideal * * *, placing the more fundamental, constant or ultimate principles 
in a comparatively prominent type, and offering illustrative, subordinate, quali- 
ficative or exceptional matter in a less conspicuous form in proportion to its 
value.’ This ideal is the true ideal of any work dealing with a legal topic on 
which there are multitudinous decisions. The trouble with many law books is 
the want of orderly arrangement. Decisions conflicting or crude are cited, and 
the real principles are not clearly stated. We think that Mr. Bates has 
“changed all this’? and has presented a clear statement of the subject treated, 
realizing that the object of every writer is by his industry and clear statement 
to lead his readers to see as readily as possible what is sought to be laid down 
by him. 


NEWMARK ON BANK DEPOsITS.—The Law of Bank Deposits, embracing the Decisions 
concerning Deposits in Commercial, Savings and National Banks, and Checks, Pass- 
books, Certificates of Deposits, etc. With a Survey of the Law of Deposits in general, 
and of Banks in general. By NATHAN NEWMARK, of the San Francisco Bar. St. Louis: 
W.H. Stevenson. 1888, 


Notwithstanding this title page, the practitioner should not expect to find in 
this book an extensive survey of the law of banks in general. It is rathera 
monograph or short treatise in eleven chapters on the law of bank deposits. 
It does, however, contain a chapter ‘*On Banks in General,’ and another on 
the ‘* Powers and Liabilities of Banks.’’ It is compactly written, so that within 


the space of 221 pages about 1,500 cases are cited. Looking at subjects which 
we have recently had occasion to examine, we do. not detect any omissions. 
We apprehend that this will be found a pretty thorough presentation of the case 
law upon this narrow topic, and will be useful to practitioners having to deal 
with questions involved in it. The indéx contains but eight pages and is mani- 
fest vy .oo,meager. 


WORTHINGTON ON FRAUDULENT CONVEYANCES. A Treatise on the Statutes of Elizabeth 
against Fraudulent Conveyances, and the Law of Voluntary Dispositions of Property. 
Second Edition. By S. W. WORTHINGTON, M. A., of Christ Church, Oxford and the 
Inner Temple, Barrister at Law; editor of the Fifth Edition of Griffith's ‘“ Married 
Women’s Property Acts.” London: Stevens & Haynes, Bell Yard, Temple Bar. Bos- 
ton: Houghton, Mifflin & Co. The Riverside Press, Cambridge. 1887. 

This is a second edition of a treatise which has attained a high place in the 
rank of law books. It is a masterly presentation of the subject of which it 
treats. As the author said in the preface to the first edition, ‘‘ The law on the 
construction of the statutes of Elizabeth against fraudulent conveyances as it 
now stands is the result of more than three hundred years of judicial exposi- 
tion and decision.’’ In this new edition, published fifteen years after the first 
edition, effect has been given to the great changes in the law of England on this 
subject during that interval. 

Abundant reference has been made to the decisions of the American courts, 
and while the acts of the English Parliament on this subject are in many respects 
inapplicable to this country, yet, as in this country there are, in probably all the 
States, statutes similar to the statutes of Elizabeth, the decisions of the English 
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courts in many instances will be of aid in construing our statutes on the sub- 
ject, and, although not binding, will at least occasionally be found to be persua. 
sive. The large number of cases that are constantly recurring in this country 
on the subject of fraudulent conveyances renders a treatise on this subject a 
very valuable one, when, as in this case, it is a careful and accurate work. 

Ww. 


BAKER ON SALES.— A treatise on the Law of Sales of Goods, Wares and Merchandise, as 
affected by the Statute of Frauds. By JOHN F. BAKER, LL. B., of the New York Bar, 
author of “ A Treatise on Corporations,” etc. Chicago: Callaghan & Company, Law 
Book Publishers. 1887. 

This treatise, which is dedicated to Ex-Judge John F. Dillon, is, as its title 
shows, on the law of sales of goods, wares and merchandise as affected by 
the statute of frauds. As the author states in his preface, his main endeavor 
has been to ascertain the governing principles of the law of sales of personal 
property as affected by the statute of frauds, and to present these principles 
in such new lights and connections as to render the work available and valu- 
able alike to the active practitioner and student. In this, we think he has 
fairly succeeded. The decisions on the subject of this work, as well in England 
and Canada as in this country, have been cited, and in many cases commented 
on and criticised in language at once pointed and concise. One appendix con- 
tains the language used in the statutes in the several States in relation to the 
sale of goods, wares and merchandise. 

Another appendix contains the language of section 17 of the statute of 
frauds, 29 Car. II (A. D. 1677), as contained in the fifth volume of ‘‘ The Stat- 
utes of the Realm,’’ publishea in London in 1819, and also the language of what 
is knownas ‘ Lord Tenterden’s Act’ (19 George IV., May 9th, 1828), extending 
section 17 of the original act of 1677 to certain executory contracts for the sale 
of goods. The work is both well written and well arranged, and will be of 
great use to the practicing members of the profession. 

We cannot, however, say as much of the index, which is cumbered all the 
way through with the names of judges who delivered decisions commented on 
in the text; e.g., ‘* DENMAN, LORD, opinion of, upon contracts,”’ etc., ‘‘ Dixon, 
J., opinion of, on pleading the statute of frauds.’’ ‘' Eakin, J., opinion of, on 
symbolical delivery.’ ‘‘THomMpsoN, J., opinion of, on the law of, contracts by 
bought and sold notes.’’ There are, by actual count, only 186 main topics or 
what should be topics, embraced in the index, and of these, 91 are the names of 
judges appearing in big capitals each under the initial letter of their respective 
names, just as ‘*GRowING Crops’’ appears under G. 


THE CO-OPERATIVE UNITED STATES DIGEST.— A complete Digest of the United States 
Supreme Court Reports from the Organization of the Court in 1789 to its October Term, 
1886. 118 Volumes, in two Volumes. Rochester: The Lawyers’ Co-operative Publish- 
ing Company. 1887. 

The title page of this book states that the book is prepared and published by 
the Lawyers’ Co-operative Company. We apprehend that it will not much en- 
hance the value of a law book, in the minds of the profession, to advertise that 
it is ‘prepared ’’ by the publisher. Every conscientious author could, no doubt, 
unfold a tale about his struggles with his publisher to secure thoroughness in 
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his books, and to prevent considerations of business and rivalry from driving 
him into scamping his work. But this work does not seem to have suffered 
from the usual business habits of publishers in regard to getting a book out 
“on time.’”? We have used the first volume, issued a year ago, to a considerable 
extent, and have found it very good. The second volume contains a feature 
which is quite unique. We do not recall seeing it in any legal work except in 
Thompson on Negligence, Thompson on Carriers of Passengers, and Thompson 
on the Officers and Directors of Corporations. It consists of a table of cases 
exhibiting a reference to every edition, complete or partial, of the reports in 
which the case is found; also a reference to every volume, case and page in the 
Federal reports where each of the cases given in the table has been cited, and 
the special proposition or point to which it has been cited. Where it has been 
overruled, denied, distinguished or explained, this is carefully noted. This 
table of cases would make a volume of itself. It fills nearly 700 closely printed 
pages. Indeed, the second volume contains 2,343 finely printed pages. The 
most exacting stickler for what is called ‘‘ meat” in a Jaw book could not de- 
mand more than this in a single volume. 

There is one feature of this digest about which we are in a state of chronic 
disagreement with our friends ‘the Co-ops.’’ It is the practice of printing 
emphatic words in the body of the text in bold-faced type. This feature is also 
employed in the head-notes to the Co-operative Company’s reports. Our judg- 
ment is that these black-letter words do not adequately subserve the purpose of 
catch-words. The words which are intended to catch the eye should indeed be 
in black-letter type, but they should be separated from the text, and should be 
in the form of captions to particular subdivisions. In short, we must claim (at 
the risk of being thought immodest) that the plan of making a digest which we 
now pursue in our little bi-monthly digest published in this Review is the best 
plan that can be devised. Our plan is so conceived that the black-letter head- 
lines suggest to the searcher in a connected form what is in each paragraph, 
without blotching and disfiguring the text; and no plan can be devised which 
will present a more thorough system of cross-references than ours. Indeed, if 
we were to venture another criticism of this book, it would be that we do not 
discover that number of cross-references which should be expected in a work of 
such magnitude. We must, however, confess, that at the time of this writing 
we are not able to say that the want of cross-references has not been supplied 
by repeating the same paragraph, under different headings where different 
searchers might be expected to look for it. 

On the whole, this is obviously a thorough and creditable digest, and we have 
no hesitancy in recommending it to the attention of the profession. 
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History of a Law Suit. By Abraham Caruthers, late Professor of the Cum- 
berland University. Third Addition, enlarged, annotated and revised by Andrew 
B. Martin, LL.D., Professor of the Cumberland University, Lebanon, Tene 
nessee. Cincinnati: Robert Clarke & Co. 1888. 


Index to Legal Periodical Literature. By Leonard A.*Jones, A. B., LL.B, 
(Harv). Boston: Chas. C, Soule. 1888. —_ 


Federal Decisions. Cases Argued and Determined in the Supreme, Circuit 
and District Courts of the United States. Arranged by William G. Myer. Vol. 
20. Ignorance of Law— Kentucky. St. Louis, Mo.: The Gilbert Book Co, 
1887. 


First Annual Report of the Interstate Commerce Commission. December 
1, 1887. Washington: Government Printing Office. 1887. 


The Mercantile Law of England and the United States. By John William 
Smith. With elaborate notes of English and American Decisions. By Carter 
P. Pomeroy. San Francisco: Bancroft-Whitney Co. 1887. 


The Law of Sales of Personal Property, as now Established in the United 
States and Great Britain. By Nathan Newmark, of the San Francisco Bar. 
San Francisco: Bancroft-Whitney Co. 1887. 


A Digest of the Law of Insurance: being an Analysis of Fire, Marine, Life 
and Accident Insurance Cases, Adjudicated in the Courts of the United 
States, England, Canada, Ireland and Scotland, Including the Cases Relating 
to Insurance Mutual Benefit Societies. (In continuation of Sansum’s Insur- 
ance Digest). By John R. Berryman. Chicago: Callaghan & Co. 1888. 


The American Decisions, Containing the Cases of General Value and 
Authority, decided in the Courts of the Several States from the Earliest Issue 
of the State Reports to the year 1869. Compiled and Annotated by A. C. 
Freeman. Vol. 95. San Francisco: Bancroft-Whitney Co. 1888. 


The Law of Partnership. By Clement Bates, of thejCincinnati Bar. In two 
volumes. Chicago: T.H. Flood & Co. 1888. 
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[The purpose of this department of the REVIEW is to advise the profession of the points 
decided in the latest reported cases of importance, and to show how complete reports of 
the same may be obtained. To this end, a syllabus of each case is given, together with the 
name, date and page of the journal where the case is reported.] 


NAME. 
Albany Law Journal. 


American Law Record. 
American Law Register. 


Atlantic Reporter. 
Canada Law Journal. 
Canadian Law Times. 
Central Law Journal. 
Central Reporter. 
Chicago Legal News. 


ABBREVIATION. 


Alb. L. J. 
Am. L. Rec, 
Am. L, Reg. 
Atl. Rep. 
Can. L. J. 
Can. L. T. 
Cent. L. J. 
Cent. Rep. 
Ch. Leg. 


Criminal Law Magazine and 


Reporter. 
Daily Register. 
Federal Reporter. 


Insurance Law Journal. 


Irish Law Times. 


Journal of Jurisprudence. 


Law Journal, 
Law Times. 


Lancaster Law Review. 


Legal Adviser. 
Legal Intelligencer. 
Legal News. 


Jour. of Jur. 


L. T. 
Lan. L. Rev. 
Leg. Adv. 
Leg. Int. 

N 


ADDRESS. 
Albany, N. Y. 
Cincinnati, O. 
Philadelphia, Pa. 
St. Paul, Minn. 
Toronto, Can. 
Toronto, Can. 

St. Louis, Mo. 
Rochester, N. Y. 
Chicago, Ll. 


Jersey City. 

New York. 

St. Paul, Minn. 
New York. 
Dublin, Ireland. 
Edinburg, Scotland. 
London, Eng. 
Scranton, Pa. 
Lancaster, Pa. 
Chicago, Ill. 
Philadelphia, Pa. 
Montreal, Can. 


PUBLISHED. 


Monthly. 
Monthly. 
Weekly. 


Fortnightly, 


Monthly. 
Weekly. 
Weekly. 
Weekly. 


PRICE. 


15 


i Rss 


Luzerne Legal Register. 
Maryland Law Record. 
New England Reporter. N. Eng. Rep. 
Northeastern Reporter. N. East. Rep. 
Northwestern Reporter. N. W. Rep. 
New Jersey Law Journal. N, J. L. 2. 
Pittsburg Legal Journal. Pittsb. L. J. 


Wilkesbarre, Pa. 
Baltimore, Md. 
Rochester, N. Y. 
St. Paul, Minn. 
St. Paul, Minn. 
Newark, N. J. 


4uz. Leg. 4 
Md. L. Ree. 


Pacific Reporter. 


Pac. Rep. 


Railway and Corporation Law 


Journal, 
Reporter. 


Southeastern Reporter. 


Southern Reporter. 


Southwestern Reporter. 
Supreme Court Reporter. 
Virginia Law Journal. 
Washington Law Reporter. 
Weekly Law Bulletin. 


Western Reporter. 


Pittsburg, Pa. 
St. Paul, Minn. 


Railw. & Corp. L. J. New York, N. Y. 


Rep. 

8. E, Rep. 

So. Rep. 

Rep. 
up. Ct. Rep. 

Va. L. 


Wash. L. Rep. 
Week. L. B. 
West. Rep. 


ABORTION, see CRIMINAL Law. 


ABUTTERS, see MUNICIPAL CORPORATIONS. 


ACTION, see CORPORATIONS. 
ACQUIESCENCE, see BOUNDARIES. 


ADULTERATION OF MILK.—[Evidence —Expert Testimony] — What ex- 
pert testimony admissible. — Where, in prosecutions for selling impure milk, the 
milk analyzed has not been taken under provisions of statute, the testimony of any per- 
son of sufficient skill to analyze milk, and who has analyzed some of the milk shown to 
have been sold, is admissible. — Commonwealth v. Holt, Sup. Jud. Ct. Mass., 5 N. Eng- 


Rep. 528. 


Boston, Mass. 

St. Paul, Minn. 

St. Paul, Minn. 

St. Paul, Minn. 

St. Paul, Minn. 
Richmond, Va. 
Washington, D. C. 
Columbus & Cin., O. 
Rochester, N. Y. 


Weekly. 
Weekly. 
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Cr. L. Mag. Monthly. 
Daily Reg. Daily. 
Fed. Rep. Weekly. 
Ins, L. J. Monthly. ed 
Irish L. T. Wweety. 
Monthly. 
L. J. Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
i Monthly. 
Weekly. 
Weekly. 
Weekly. 
Weekly. 
i Weekly. 
Weekiy. 
7 Monthly, 
Weekly. 
Weekly. 
Weekly. 
ase 
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ADVEPFSE POSSESSION, see EJECTMENT. 
AGENCY, see EVIDENCE. 
ALIMONY, see DIvorceE. 
AMERCEMENT, see SHERIFFS AND CONSTABLES. 


AMOUNT IN CONTROVERSY, see JURISDICTION. 
APPEAL, see CONTEMPT. 


APPELLATE PROCEDURE. — [Supreme Court of U. 8S.— Assignment of Er- 
rors — Briefs] —- When appeal dismissed for failing to assign errors, etc., as 
required by the rule. — A case was brought by writ of error to the United States Su- 
preme Court. There was no assignment of errors in the transcript returned with the 
writ, as required by Rev. Stat., sec. 997. The brief, in violation of rule 21 of the United 
States Supreme Court, contained no specification of errors, no statement of the case pre- 
senting the questions involved with reference to the pages of the record in support 
thereof, and failed to quote the evidence whose rejection or admission was complained 
of. Held, that, in accordance with the discretionary power vested in the court by section 
5 of the above rule, the appeal would be dismissed on motion. — Senites vy. Ha 
Ct. U. S., 88. C. Rep. 254. 


ARGUMENT, see CRIMINAL PROCEDURE. 
ARREST, see CRIMINAL Law. 


, Sup. 


ASSAULT AND BATTERY.-— [Evidence — Damages] — What evidence admis- 
sible in mitigation of damages. — Defendant pleaded the general issue in a civil 
action for an assault and battery, and the court instructed the jury that, if they found 
that the trespass was committed as charged, then they could only consider evidence 
tending to show self-defense, and abusive language on the part of plaintiff, in mitigation 
of damages, in the absence of a plea of justification. Held, no error. — Rattaree vy. 
Chapman, Sup. Ct. Ga., 4 8, E. Kep. 684. 


—. See INNKEEPERS. 


ASSIGNMENT, see BANKRUPTCY; CONTRACTS; GARNISHMENT; SPECIFIC PERFOR- 
MANCE. 


ASSIGNMENT FOR CREDITORS, see CARRIERS OF GOODS; PRIVATE INTERNA- 
TIONAL Law. 


ASSIGNMENT OF ERRORS, see APPELLATE PROCEDURE. 
ASSUMPSIT, see CIVIL PROCEDURE. 

ATTEMPT, see CRIMINAL Law, 

AUDITOR, see OFFICE AND OFFICER. 


BANEKRUPTCY.— (Assignment— Geneva Award Surplus) — Geneva award 
surplus does not pass to assignee. — The distribution of the surplus of the Geneva 
award to those who had paid enhanced premiums of insurance was a mere bounty by 
the government of the United States to those who had perhaps suffered during the war, 
but had no claim either legal or equitable upon any body for indemnification, and such 
claim does not pass to an assignee in bankruptcy appointed before the subject of the 
bounty reaches the bankrupt.— Taft v. Marsily, Supt. Ct. N. Y., 33 Daily Reg. 253; s. c. 
18 Md. L. J. 52. 


—. See CONTEMPT. 


BANKS AND BANKING — [Directors— Negligence —Corporations]—Liability 

of directors to stockholders for negligence. — The directors of a bank, having dis- 
covered an overdraft by the cashier, took his notes and those of his father-in-law, 
secured by mortgage, to the full amount of the overdraft. Held, that, having done this 
in good faith, no liability attached to them for lack of the utmost diligence, both they 
and the stockholders having the greatest confidence in the solvency of both parties.— 
Jones v. Johnson, Ct. App. Ky., 6 8. W. Rep. 582. 
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BANKS AND BANKING — Continued. 

2,——. ——. President a figurehead and directors without salary.— Where 
the president of a bank isa mere figurehead, and the directors receive no salary, in the 
absence of fraud they are not liable to the stockholders when they discount certain 
notes believing the makers and indorsers to be solvent, and they prove wo rthless.— 
Ibid. 


—. —. [Cashier —Overdraft]—Reconciling a fraudulent cashier by mak- 
ing him a director. — The directors of a bank, having removed a cashier on account 
of his overdrafts touk his notes secured by an indorser and mortgage in settlement, and 
to reconcile him, and avoid exposure and consequent loss, made him director witha 
salary. Held, that it was a proper exercise of their discretion, and, as no damage re- 
sulted, the stockholders had no cause of action against them.—Ibid. 


4.—. —. Failure to take bond of cashier.—The directors of a bank settled with 
the ca-hier for his official misconduct, and ordered his bond cancelled, although no 
bond seemed to have been taken. Held that, whether the bond was taken or not, the 
settlement with the cashier would have extinguished the liability on the bond, and 
the directors would not be liable for the failure to take a bond from the cashier. — Ibid. 


BILL OF LADING, see CARRIERS OF GOODS. 
BOARD OF HEALTH, see PHYSICIANS AND SURGEONS. 
BOOKS AND PAPERS, see CONTEMPT. 


BOUNDARIES. — [Evidence — Parol — Acquiescence — Statute of Limitations] — 
Establishment of boundary by parol agreement followed by acquiescence. — 
If a corner and a division line are established by a parol agreement between two pro- 
prietors of adjoining lands, and such corner and division line are acted upqp and acqui- 
esced in for a period of time equal to the statute of limitations, such corner and division 
line are binding and conclusive on the parties and those claiming under them. — Sheldon 
y. Atkinson, Sup. Ct. Kan., 16 Pac. Rep. 68. 


BRIBERY, see CRIMINAL PROCEDURE. 

- BRIEFS, see APPELLATE PROCEDURE. 

BROKER, see INSURANCE, 

BUILDERS, see MUNICIPAL CORPORATIONS. 
CANCELLATION, see CoRPORATIONS. 
CANCELLATION OF POLICY, see INSURANCE. 


CARRIERS OF GOODS. — [Delivery — Conversion — Connecting Carriers] — De- 
livery to person other than consignee. — Plaintiff's assignors shipped by a common 
carrier certain goods addressed to another person, but took a bill of lading which 
showed that the goods were consigned to the order of the consignors. On the arrival of 
the goods, another common Carrier, in the usual course of business, and at the ad- 
dressee’s request, obtained and delivered them to him without notice that he was not 
the realowner. Held, that there had been no conversion by the second carrier. — Nanson 
v. Jacob, Sup, Ct. Mo., 68. W. Rep. 246. 


2—. [Wager—Assignment for Creditors] — Whether accepting dividend a 
waiver of right of action for conversion. — Plaintiffs, having a claim arising out of 
a consignment of goods against one who has assigned his property for the benefit of his 
creditors, took judgment by procuring the allowance by the assignee of the claim as an 
account against the estate, accepted several dividends from the assignee in part pay- 
ment, and before the administration of the estate was completed, sued the addressee of 
the consignment and the carrier for an alleged conversion of the goods. Held, that 
plaintiffs had waived their right, if any, to sue fora conversion. Black and Brace, JJ., 
dissenting from the conclusion that the allowance by the assignee was a judgment. — 
Ibid. 


3.—. Delivery to wrong person. — Plaintiffs shipped by defendant’s road goods con- 
signed to A. B., in Washington. Defendant could find no one of that initial, but found one 
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L. B., and learning from plaintiff's agent that he had sold some goods to L. B., delivered 
the goods tohim. Held, that defendant was liable for the goods. [The couitsay: “It 
can not be questioned for a moment that it was the duty of the carrier to deliver the 
goods to the person to whom the owner consigned them. If the carrier does not so 
deliver them he acts at his peril, and the whole risk of a wrong delivery rests upon him, 
In Shenk v. Propeller Co., 60 Pa. St. 109, we said, Sharswood, J.: “ Whatever doubt may 
hang over the question as to the termination of a carrier’s or other bailee’s responsi- 
bility, there is one point which is indisputable, that he must take care, at his peril, that 
the goods are delivered to the right person; for a delivery to a wrong person renders 
him clearly responsible, though innocently and by mistake.’”’] — Wernwag v. Philadel- 
phia, etc., R. Co., Sup. Ct. Penn., 11 Atl. Rep. 868. 


i.——, [Misdelivery — Bill of Lading] — Liability for misdelivery without pre- 
sentation of bill of lading. — Action was brought against a railroad company by the 
assignee of freight receipts, to recover for the misdelivery of live stock to parties whom 
defendants had been directed to notify of the arrival of the property, but who pre- 
sented no bill of lading or order of the consignee. It was not shown on the trial that 
plaintiff or the shipper had any knowledge that it had been the common practice of de- 
fendant to so deliver former shipments between the same parties. Held, that defend- 
ant was liable for the value of the stock. — North Pennsylvania R. Co. vy. Commercial Nat. 
Bank of Chicago, Sup. Ct. U. 8.,8 8. C. Rep. 266. 


5.—. —. Liability for delivery to person other than assignee.—It is the 


duty of a common carrier to deliver goods to the person to whom the shipper consigng 
them; if he does not so deliver them, he acts at his peril, and the whole risk of a wrong 


delivery rests upon him.— Wernwag vy. Philadelphia, etc., R. Co., Sup. Ct. Penn., 9 Cent, 
Rep. 603. 


6.——. (Railway Companies] — Defense that railway is in the hands of are- 
ceiver.—In an action against a railroad company for the loss of goods shipped over 
its road, plaintiff alleged the undertaking on the part of defendant to carry the goods 
safely, the negligence on the part of the company, and the consequent loss of the 
goods. Defendant made a specific denial of each allegation of the complainant. Held, 
that evidence that the road was not in the control of the defendant, but was in the 
hands of a receiver, was admissible. — Kansas Pacific R. Co. vy. Searle, Sup. Ct. Cal., 16 
Pac. Rep. 328, 


7—. —. When liable for refusal to carry.—A carrier is not liable for failure te 


furnish cars and transport goods unless they are offered at a regular depot or other 
usual or designated place for receiving freight; but refusal of a railroad company, upon 
demand, to furnish cars for the transportation of staves and headings placed ata sta- 
tion on its line to be transported, relieves the owner from making any further delivery 
or offer to deliver. Where one makes a contract with a railroad company for the trans- 
portation of goods, and delivers them, ready for transportation, he has a right to rely 
upon the fulfillment of the contract until it is repudiated, or he is notified that the com- 
pany cannot or will not transport the goods within a reasonable time, and is not 
obliged to procure their immediate transportation over another line. — Louisville, etc., R. 
Co. v. Flannagan, Sup. Ct. Ind., 3 Railw. & Corp. L. J. 106, 


8. —. —. [Corporations — Ultra Vires]— Contract of railway company before 
completion of its line.—A contract entered into by a railroad company, before the 
completion of its line, for the carriage of freight, is not necessarily ultra vires nor in, 
valid; and where it has been so far executed that the company has received the bene- 
fits thereof, it cannot, while retaining such benefits, assert that it had no power to make 
the contract. If a contract, not originally binding for want of mutuality, be so far exe- 
cuted that the party asserting its invalidity has actually received the benefit contracted 
for, he will be estopped from refusing performance on his part, on the ground that it 
was not originally binding on the other, who has performed its conditions on his part. — 
Ibid. 


CARRIERS OF PASSENGERS — (Railway Companies — Mob — Strikes] — Duty 
to protect passengers against violence of mobs. — Defendant, a railroad vom- 


DIGEST OF RECENT CASES. 315 


CARRIERS OF PASSENGERS — Continued. 

pany, stopped ata place nota usual stopping place to take aboard laborers who had 
taken the place of strikers. The police guarded the laborers until they entered the 
train, and they went into the smoking car. When the train stopped ata railroad cross- 
ing, a mile and a half beyond, it was boarded by a mob, who attacked the laborers, and 
shot the plaintiff, a passenger. The court instructed the jury that it was the duty of the 
defendant “ to exercise the utmost care, skill and vigilance to carry plaintiff safely, and 
to protect him against any and all danger, from whatever source arising, so far as the 
same could, by the exercise of such a degree of care and vigilance, have been reason- 
ably foreseen and prevented.” Held, that as the point at which the train took the labor- 
ers on board was not a regular station, and as it must be presumed from the verdict 
that defendant knew of the dangerous mob, under the circumstances of this case the 
instruction was properly given. — Chicago, etc., . Co. vy. Pilisbury, Sup. Ct. Ill., 37 Alb. L. 
J. 


2.—. —. [Negligence — Strikes] — Stopping passenger train at no station 
and in a mob of strikers. — It is negligence in a railroad company to stop a passen- 
ger train at a point where there is no station and ina mob of strikers; and a passenger 
injured by the rioters can recover damages from the company therefor. — Chicago, etc., 
Rk. Co. vy. Pillsbury, Sup. Ct. Ill., 25 Rep. 71. 


3. —. ——. When not liable for an assault upon a passenger by a stranger. — 
Where it appears that the plaintiff, while standing upon the platform of one of the cars 
of a train, which he was about to enter as a passenger, was knocked off and robbed» 
just as the train started, by a person holding a lantern in one hand and a club in the 
other; and where it does not appear that the person committing the assault and robbery 
was an employee of the railroad company, otherwise than that he carried a lantern with 
letters on it, and wore a cap with a badge upon it; and where it does not appear that the 
assault was made in ejecting, or attempting to eject, the plaintiff from the cars, by any 
one connected with the operation of the train, or having any charge of the depot, its 
grounds, or the road; and where it further appears that the alleged assault was wholly 
disconnected from any service in which any employee of the railroad company was en- 
gaged; held, that the railroad company operating the train is not responsible for the 
wrongful acts committed upon the plaintiff, under a petition charging that the plaintiff 
was assaulted and injured by the servants and employees operating and controlling a 
train of the company.— Sachrowitz vy. Atchisen, etc., R. Co., Sup. Ct. Kan., 15 Pac 
Rep. 242. 


CASHIER, see BANKS AND BANKING. 
CHARITABLE CORPORATIONS, see TAXATION. 
CHARTER, see CORPORATIONS. 

CHARTER OF VESSEL, see MARITIME Law. 


CHATTEL MORTGAGE. — [Execution — Priorities] — Recording mortgage 
after levy of execution.— Where a ghattel mortgage is not deposited in the 
office of the register of deeds, as prescribed by the statute, until after a judgment 
creditor of the mortgager levies upon the property described therein, and the mortgagee 
has no possession of the property mortgaged, the chattel mortgage is void as against the 
creditor obtaining a lien by his execution and levy. Section 9, art. 2, ch. 68, Comp. Laws 
1885; Ramsey v. Glenn, 33 Kan, 271, 6 Pac. Rep. 265. — Jewell v. Simpson, Sup. Ct. Kan., 16 
Pac. Rep. 450. 


9. 


2—. —. —. [Unplanted Crop]—Execution takesprecedence ofchattel mort- 
gage on unplanted crop. — Where achattel mortgage is given on unplanted crop of 
corn which is afterwards planted and grown, but before possession is takenthereof by 
the mortgagee, a creditor ofthe mortgager causes an execution to be levied thereon, 
held, that the mortgage created no lien on the corn that will defeat the levy of the execu- 
tion; and the fact that the mortgage was filed for record before the levy was made will 
not charge the execution creditor, or subsequent purchasers without notice. —Long v. 
Hines, Sup. Ct. Kan., 16 Pac. Rep. 339. 
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CIVIL PROCEDURE — [Assumpsit — Money had and Received—Pleading and 

Proof] — Matter which must be pleaded specially.—In an action upon the 
common count for money had and received as the price of a horse, which plaintiff 
alleged defendant had agreed, but failed and refused to deliver, defendant replied that 
a horse had been delivered to plaintiff, and not returned by him todefendant. Evidence 
was then tendered by plaintiff to show that the defendant had subsequently agreed to 
take back the horse, and find him another. Held,that such matter ought to have been 
pleaded specially; and, in the absence of any allegation of it in the complaint, the evi- 
dence was inadmissible.—Buchanan vy. Beck, Sup. Ct. Oregon, 16 Pac. Rep. 422. 


(Railway Companies — Service of Process] — Service of summons on 
railway section foreman. — The service of a summons against a railway company, 
upon its section foreman, as “ a local superintendent of repairs,” where it appears that 
the company has not designated any person or officer upon whom service couldbe 
made under the provisions of section 68a, p. 613, Comp. Laws 1885, is a valid service upon 
the company. —St. Louis, etc., R. Co. vy. Pierson, Sup. Ct. Kan., 16 Pac. Rep. 442. 
CLAIM OF LIEN, see MECHANICS’ LIENS. 


COAL, see LAND. 

COERCION, see HUSBAND AND WIFE. 

COLOR OF TITLE, see EJECTMENT. 

COMMERCIAL TRAVELERS, see CONSTITUTIONAL Law. 
COMPENSATION, see RECEIVERS. 
COMPETITION, see SPECIFIC PERFORMANCE. 
CONDUCTOR, see MASTER AND SERVANT. 
CONFESSION, see CRIMINAL PROCEDURE; EVIDENCE. 
CONFISCATION, see EVIDENCE. 

CONFLICTING TITLES, see Pusiic Lanps. 
CONFLICT OF LAWS, see PRIVATE INTERNATIONAL Law. 
CONNECTING CARRIERS, see CARRIERS OF GOODS. 


CONSPIRACY. — [Joint Liability] — Both defendants must be guilty or 
neither. — In an action against a father and son for fraudulently conspiring to defraud 
the father’s creditors by a collusive judgment, an instruction that, for plaintiff to re- 
cover, the jury must find that both the defendants were guilty of fraud, is proper.— 
Collins y. Cronin, Sup. Ct. Penn., 1) Atl. Rep. 869. 


CONSTITUTIONAL LAW.—[Due Process of Law]— Limitation of time for fil- 
ing motion for new trial. — Rev. St. Mo., sec. 1967, providing that a motion for a new 
trial “‘ must be filed before judgment, and within four days after the return of the verdict 
or finding by the court,” is not in violation of Const. U. 8S. amend. 14, which forbids any 
State to deprive any person of life, liberty, or property without due process of law, or to 


deny to any person within its jurisdiction the equal protection of the laws. — Brooks v. 
State of Missouri, Sup. Ct. U. S., 8 Sup. Ct. Rep. 443. 


2.——. [Interstate Commerce—Commercial Travelers— Habeas Corpus] — 
Texas drummers tax unconstitutional. — Rev. St. Tex., art. 4665, provides, under 
penalties, that every commercial traveler soliciting trade by sample or otherwise shall 
pay an annual occupation tax; and if he does not on demand exhibit to the proper offi- 
cers the comptroller’s receipt therefor, he shall be guilty of a misdemeanor. Held, that 
the law is an unconstitutional regulation of commerce between the States as to a citi- 
zen of another State, selling goods by sample, and having no goods in the State. — Ez 
parte Stockton, U. 8. Dist. Ct. E. D. Texas, 3 Railw. & Corp. L. J. 152. 


3. —. [Legislative Power—Judicial Power]— Unconstitutionality of statute 
empowering the judicial courts to revoke municipal ordinance. — Acts W. Va. 
1875, ch. 72, 80 far as it attempts to confer upon the Circuit Courts the power to “ super- 
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CONSTITUTIONAL LAW — Continued. 
sede, revoke, or annul” an ordinance of a city upon the petition of ten tax-payers 
residing in said city, is unconstitutional, for the reason that such power is legislative, 
and therefore forbidden to be exercised by courts in this State.— Shepard v. City of 
Wheeling, Sup, Ct. App. W. Va., 4.8. E. Rep. 635. 


—. See MUNICIPAL CORPORATIONS. 


CONTEMPT. — [Appeal — Solicitor — Bankruptcy]— When order refusing attach- 
ment for contempt not reviewed on appeal.— The refusal of an order of attach- 
ment against a solicitor for a failure to pay over the money of his client, he having been 
put into bankruptcy, will not be reviewed. Unless a contempt is deliberate the appel- 
late court will not interfere with the discretion exercised by the judge below. — Re 
Aaron Wray, Ct. App. (June 22, 1887), 57 L. J. R. (N. 8.) 605, 25 Rep. 96. 


2,.—. [Witnesses —Notary— Habeas Corpus— Books and Papers]— Wit- 
nesses discharged on habeas corpus where testimony sought to be produced 
is incompetent. —A witness giving his deposition, who is imprisoned on the mittimus 
of a notary public, for failing to produce papers in his possession, will be discharged 
on habeas corpus, when it clearly appears that the papers and testimony sought to be 
produced ure incompetent and inadmissible.— In re Beardsley, Sup. Ct. Kan., 16 Pac, 
Rep. 153. 


3.—. [Writ of Error —Supersedeas]— No contempt to prosecute another suit 
while writ of error pending. —A judgment obtained against plaintiffs in error for 
violation of a city ordinance against keeping private markets within certain limits was 
affirmed by the State Supreme Court. A writ of error and supersedeas were sued out 

from the Supreme Court of the United States. Subsequently the mayor of the city and 

another sued plaintiffs to enjoin them from maintaining said market. Held, that the 
beginning of the second suit was not such process for the execution of the judgment in 
the first as to constitute contempt of the writ of supersedeas.— Natal vy. State of Louisi- 

ana, Sup. Ct, U.S8.,8 8. C. Rep. 253. 


CONTINUANCE, see CRIMINAL PROCEDURE. 


CONTRACTS. — [Validity — Public Policy — Private Letters] — Receiver of pri- 
vate letters cannot sell them without consent of sender. —An advertising soiic- 
itor entered into a contract with a “ specialist,” to furnish him with 60,000 letters which 
were in the possession of the Voltaic Belt Company, of Marshall, Michigan, that had 
been written to that company in response to its advertisements of the curative qual- 
ities of the instruments and articles in which it dealt. The solicitor paid $500 to the 
company for such letters, and delivered them to the specialist, who agreed to pay him 
therefor $1,200, and did pay him $500, but refased to pay him the balance, claiming that 
the letters had already been used by other specialists, and were valueless. The solicitor 
sued to recover the balance. Held, that the receiver of the private letters has not such 
an interest therein that they can be made the subject of a sale without the writer’s con- 
sent, and that the contract in this case was void for that reason, and also because it 
it was contrary to good morals. — Rice v. Williams, U. 8. Cir. Ct. E. D. Wis., 37 Alb. L. 
J. 13. 


2—. —. [Wager]—Transfer ofcertificate of deposit -When a gambling con- 
tract.—A transfer of a certificate of deposit to a broker, with the understanding that 
if certain oil speculations of which the broker had charge for the owner of the certifi- 
cate should result profitably the certificate should be returned, and in case of a loss 
to the extent of its value it should belong to the broker, is a gambling transaction, and 
gives the broker no title to the certificate. — Dempsey v. Harm, Sup. Ct. Penn., 12 Atl. 
Rep. 27. 

3—. —. Title of transferee.— Such 2 certificate not being negotiable, the broker be- 
comes a mere bailee for the owner, and his transferee takes no better title. — Zbid. 


4.—. [Wager—Life Insurance — Assignment] — When assignment of life in- 
surance policy a wager.— The disproportion between a life insurance policy for 
$3,000, assigned to a creditor as security, and $100, the amount of the debt secured, is 
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CONTRACTS — Continued. 
SO great as to constitute the transaction a wager. — Cooper vy. Shaeffer, Sup. Ct. Penn, 
9 Cent. Rep. 601. 


5.—. —. When and what administrator may recover from assignee. — If 
the insurance company pays the amount of the policy to the creditor the administrator 
of the insured can recover from the creditor the amount so paid less the debt with in- 
terest, and the sum which the creditor has paid to keep the policy alive. — Jbid. 


5. —. ——. What in case of an assignment of one-half interest.—If an as- 
signee, from the creditor, of a one-half interest in the policy has received from the 
company one-half the proceeds, he is liable to the administrator for the amount so 
paid him less one-half the debt and interest and the whole amount paid by him to 
keep the policy alive. — Zbid. 


CONVERSION, see CARRIERS OF GOODS. 
CONVEYANCE, see HOMESTEAD. 


COPYRIGHT. — [Dramatic Performance] — Machinery for producing artificia] 
waterfall.— The mechanical contrivance by which a river and waterfall of natural 
water is set upon the stage as part of a copyrighted play, is not protected by the copy- 
right of the play in which such “ scenic effect ” is introduced. — Serrano vy. Jefferson, 
U. 8. Cir. Ct. N. Y., 20 Ch. Leg. N. 193; 33 Fed. Rep. 347. 


CORPORATIONS. — [Action]— By directors and managers against corpora: 
tion. — The directors and managers of a curporation may maintain an action against 
the corporation for the collection of their demands against it, and to subject property 
of the corporation mortgaged to secure their demands; and neither the judgment nor 
the purchase of the property under it by the plaintiff will be held to be fraudulent. — 
McMurtry vy. The Montgomery Masonic Temple Co., etc., Ct. App. Ky., 9 Ky. L. Rep. 541. 


2 —. [Charter]— Period of corporate existence under Texas statute,—The 
Texas act of 1874 providing for the establishment and succession of corporations, 
and the time of their continuance, does not limit their charters to a period of 20 
years, except when no time is provided forin the charter. By the charter making pro- 
vision therefor, the corporation can be continued beyond that period. — Steedman 
vy. Merchants’ ¢ Planters’ Bank, Sup. Ct. Texas, 12 Au. Rep. 675. 


8. ——. [Franchises] —- Franchises do not pass to purchaser of corporate prop- 
erty and majority of stock.— The purchase of a majority of the capital stock ofa 
corporation, and of the property it had been using, by another company, will not give 
such purchaser, as successor, the rights and franchises of the corporation. — French v. 
Connecticut River Lumber Co., Sup. Jud. Ct. Mass., 25 Rep. 80. 


4. —. [Foreign Corporation] — Eminent Domain— Power of condemnation of 
land may be conferred on foreign corporation. —The power to take land by 
eminent domain may be given to a foreign corporation. When the use for which land 
is taken is otherwise a public use, such as a railroad within the State granting the 
power, the use is not the less public because the owners are domiciled or incorporated 
out of the State. A corporation, by consent of the Legislature, may take this power as 
quasi successor of another corporation to which it was originally granted ; and it is not 
material whether the legislative consent be regarded as authorizing a transfer of the 
old power, or as delegating a new power in the same terms as the old. When the 
power is claimed under the form of a transfer, rather than of original grant, the legis- 
lative consent or grant may be inferred more readily than when the whole action is 
new, because the Legislature has already adjudicated the use to be public, and has 
granted a co-extensive power. While the power could not be transferred to, or exer- 
cised by a purchaser from the original donee, without such consent or grant in this 
State, the delectus personarum is of little more than theoretical importance, and is the 
least determining element in the more common cases where the power is conferred; 
and this isso whether the power to take land by eminent domain is properly called a 
franchise or not. The legislative consent may be expressed by way of ratification of 
what purports to be a transfer already executed.— Abbott v. New York, etc., R. Co., Sup. 
Jud. Ct. Mass.,5 N. Eng. Rep. 527. 
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5. —. (National Banks—Transfer of Stock)—Liability of assignor. —n the 


sale of shares in a national bank, the name of the assignee had not been inserted in 
the blank left for that purpose in the transfer-book of the bank, and in consequence 
the assignors were compelled, in a suit brought by a receiver, to contribute, as owners 
of such shares, towards the liabilities of the bank. The assignors then brought suit 
in a Federal court against their assignee to recover the money so paid. Held, that 
the action was not within the jurisdiction of a Federal court, as it was not brought 
to enforce any liability existing under the national banking act, nor growing out 
of the banking law, which imposes no duty on an assignee of shares to register his 
ownership for the protection of his assignor. — Lessassier v. Kennedy, Sup. Ct, U. 
§.,8 8. C. Rep. 244. 


6. —. [Shares and Stock — Married Women — National Banks] — Liability of 


married women 4s shareholders of national banks. — Rey. Stats. U. S., sec. 5151, 
provides that “the shareholders of every national banking association shall be held in- 
dividually responsible, equally and ratably, and not one for another, for all contracts, 
debts, and engagements of such association, to the extent of the amount of their stock 
therein, at the par value thereof, in addition to the amount invested in such shares.” 
Held, that this section includes a married woman who holds stock in a national bank, 
and her separate property can be charged to satisfy an assessment levied upon the 
shareholders on the insolvency of the bank. And the liability of the married woman to 
respond to such assessment being personal under this section, and the amount sought 
to be recovered being a sum certain, the remedy to enforce the assessment against the 
married woman, and to charge her separate property, is an action at law, and not a bill 
in equity. The contracts of a bank are not contracts of the individual stockholders; 
and where an assessment was made upon the shareholders of a national bank to satisfy 
a contractual liability, a married woman who held stock in such bank could claim no 
immunity from the assessment on the ground that she had no legal capacity to con- 
tract. — Witters v. Sowles, U. 8. Cir. Ct. D. Vt., 3 Railw. & Corp. L. J. 104. 


71.—. —. [Payment of Shares] —Liability of bona fide purchaser for unpaid 


subscription.— A bona fide purchaser of a certificate of stock, in good faith, and with- 
out notice either from the face of the certificate or otherwise that the subscription 
price has not been paid, will not be liable in an action by the company to recover such 
unpaid subscription. — West Nashville Planing Mill Co. v. Nashville Savings Bank, Sup. 
Ct. Tenn., 3 Railw. & Corp. L. J. 161. 


& —. —. [Subscription] — Validity of a stock subscription with a string to 


it.— A subscriber to the stock of a bank subscribed on condition that at the end of a 
certain period, if he wished, he could return the stock and receive back the note he 
had given in payment, and which contained the same stipulation. Held, that the stock- 
holders of the bank, not having been misled, were bound by the terms of the contract.— 
Jones vy. Johnson, Ct. App. Ky., 6 S. W. Rep. 582. 


9—. —. Release of valid claim in payment of stock.—A subscriber to the 


10. 


il, 


stock of a bank released a valid claim for services against the bank, in return for notes 
given by him in payment of the stock. Held, that the other stockholders had no cause 
of action thereby against the directors. — Ibid. 


—. —. [Cancellation] Cancellation of shares assigned to directors for 
“extra services.’’ —Stock in a bank was issued to some of the directors for alleged 
extra services; and they also, to sustain the bank, purchased other stock, giving their 
notes in payment. Held, that the stock issued for extra services should be canceled, 
and each director should be held liable for the amount of stock purchased by him. — 
Ibid. 


—. —. [Transfers]— Reason of recording transfer on corporate books. — 
By Gen. St. Ky., ch. 56, sec 11, transfers of the stock of corporations organized there- 
under are not valid, except as between the parties, until entered on the corporation’s 
books, se as to show the names of the assignor and assignee, and the date of the trans- 
fer and designate the shares. The books are to show the original stockholders, their 
interests, the amount paid thereon, and all transfers thereof; and, so far as they relate 
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to the items mentioned in this section, are to be open to inspection by stockholders, 
Held, that the section in question has the effect of a recording law, but was intended 
for the benefit and protection of none but corporations organized un der that law, and 
purchasers of their stock, and that, as between a creditor of a stockholder and a pur- 
chaser of the latter’s stock, a transfer of stock would be valid without entry on the 
books. — Thurber v. Crump, Ct. App. Ky., 3 Railw. & Corp. L. J. 149. 


12. —-. [Stock and Stockholders] —Increase of capital does not release 
prior stockholders. — Subscribers to the capital stock of a cor poration fixed by the 
articles of association, if the whole amount has been taken will be liable to the corpo- 

. ration therefor, though after organization and the procurement of the charter the capi- 


tal stock is increased and that whole sum is not subscribed for. — Belton Compress Co. y- 
Sanders, Sup. Ct. Kan., 25 Rep. 74. 


183. —. ——. Failure to sign articles and by-laws. —A stockholder in a corpora- 
tion is bound by the articles of incorporation and the by-laws of the corporation, 


whether he has signed them or not.— McFadden v. County of Los Angeles, Sup. Ct. Cal., 
16 Pac. Rep. 397. 


4 —. —. [Statute of Limitations] — When statute runs in respect of liabil- 
ity of stockholders to creditors. — Under « judgment of the Supreme Court, all the 
property, stock, and effects of a manufacturing corporation were sequestered for dis- 
tribution among its creditors, through the medium of a receiver, and its officers and 
agents were restrained from all interference therewith. In an action by a creditor 
against a stockholder, brought more than four years after the rendition of the judgment 
of sequestration, held, that the action was barred by the manufacturing act of New 
York, sec. 24, which provides that “no suit shall be brought against any stockholder 
who shall cease to be a stockholder in any such company, * * * unless the same be 
commenced within two years from the time he shall have ceased to be a stockholder in 
such company.” — Hollingshead vy, Woodard, Ct. App. N. Y., 13 N. East. Rep. 621. 


—. See BANKS AND BANKING; RAILWAY COMPANIES; SCHOOL DISTRICTS, 
COSTS, see RECEIVERS. 


COUNSEL FEES, see DIVORCE. 


CRIMINAL LAW. —([Attempt]— Solicitation to commit crime not indict- 
able. — While attempts to commit both felonies and misdemeanors are misdemeanors, 
and indictable as such, when the attempt consists of nothing but a bare solicitation, it 


is not indictable, if the substantive crime is but a misdemeanor. — Lamb v, State, Ct. 
App. Md., 10 Crim. L. Mag. 92. 


2.—. —. [Abortion] —Solicitation to commit abortion not an attempt.—The 
rule of the common law has not been altered by the act of 1868, providing for the crime 
of abortion; and an indictment charging the solicitation of a pregnant woman to take 
drugs for the purpose of procuring abortion is not within the terms of that act.— bid, 


3%. —. [Former Conviction — Nolle Prosequi] — Right to plead former conviction 
not defeated by nolle prosequi.— The right to plead a former conviction in bar can- 
not be defeated by the entry of a nolle prosequi as to a part of the offense. So held, on 
complaint for maintaining a liquor nuisance from May lst to November 17, 1886, where 
the district attorney, before the jury was impaneled, indorsed upon the complaint a 
nolle prosequi as to so much thereof as alleged any unlawful act prior to October 5th, the 
defendant having been previously convicted of maintaining the same nuisance from 


August Ist to October 4, 1886.— Commonwealth vy. Dunster, Sup. Ct. Mass., 13 N. 
East. Rep. 350. 


4. —. [Insanity —Irresistible Impulse] — Capacity to distinguish between 

right and wrong: — The defendant interposed the defense of insanity to the charge of 
murder in the first degree, and on the trial the court charged substantially that the test 
of the defendant’s responsibility was whether, at the time of the homicide, he had 
capacity and reason sufficient to enable him to distinguish between right and wrong as 
to the particular act he was doing, and ~~ power to know that the act was wrong and 


i 
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CRIMINAL LAW — Continued. 
criminal, and would subject him to punishment. Held, that it was a proper instruction; 
and further held, that the omission to charge that if the defendant knew the act to be 
wrong, but was driven to it by an irresistible impulse arising from an insane delusion, 
he would not be responsible, was not error. — State v. Mowry, Sup. Ct. Kan., 10 Crim. L. 
Mag. 23; 8. c. 15 Pac. Rep. 282. 


5.—. [Intoxication] — Voluntary intoxication no excuse for crime.— Voluntary 
intoxication is no excuse for crime, and can only be considered in cases involving the 
condition of the defendant's mind when the act was done. Onacharge of murder, the 
drunkenness of the defendant may be considered with a view of determining whether 
there was that deliberation, premeditation, and intent to kill necessary to constitute the 
offense. —[See a learned note by W. W. Thornton, Esq.) — Ibid. 


%.—. [Arrest]— When private person may make. — A private person may, in atem- 
perate manner and without a warrant, arrest one who has just committed a felony; and 
it is murder for the person so attempted to be arrested to kill one whom he knows is in 
fresh pursuit and endeavoring to arrest him for such felony. — Ibid. 


1.—. —. [Notice]— When notice of purpose not necessary. — Where a person 
has been apprehended in the commission of a felony, or in fresh pursuit, notice of the 
crime and the purpose of pursuit, by one endeavoring to arrest him for such crime, is 
not necessary. — Ibid. 


& —. [Rape— Presumption — Infant] —Capacity of an infant under fourteen 
years tocommit rape. — The conclusive presumption of the English common law that 
a male infant under the age of fourteen years is physically incapable of committing the 
crime of rape was based entirely on the physiological fact that under the climate and 
other conditions prevailing in England puberty is very rarely attained under that age. 
The contrary being unquestionably the fact in Louisiana, the rule has no application; 
following Commonwealth v. Green, 2 Pick. (Mass.) 380; People v. Randolph, 2 Park. (N. 
Y.) Cr. 174; Williams v. State, 14 Ohio, 222; O’Meara v. State, 17 Ohio St. 515; Moore v. 
State, Id. 521. — State v. Jones, Sup. Ct. La., 10 Crim. L. Mag. 89. 


%—. [Sentence— Trial Justice] — Trial justice in Massachusetts no authority 
to suspend sentence. — A trial justice has no authority to settle a criminal case before 
him by receiving the costs from the defendant, and discharging him, without judgment 
and without a continuance, on his agreement to present himself for sentence at any 
future time, on notice. — Commonwealth v. Maloney, Sup. Ct. Mass., 10 Crim. L. Mag. 99; 
8. c. 13 N. East. Rep. 482. 


—. See FEDERAL AND STATE JURISDICTION. 


CRIMINAL PROCEDURE. — [Bribery — Evidence— Privilege]— Compelling 
prisoner to testify against himself —Evidence given at investigation by leg- 
islative committee.— Defendant, indicted for bribery of an alderman of New York, 
had previously given testimony before the railroad committee of the New York State 
Senate, which committee, by special resolution had been required to investigate charges 
of bribery in connection with the Broadway Surface Railroad. Penal Code N. Y., sec. 79, 
makes it compulsory upon persons concerned in bribery to attend and testify “ upon 
any trial * * * orinvestigation,” but their testimony shall not be used against them 
in any subsequent proceeding, civil or criminal. Held, that such statute is not in con- 
flict with Const. N. Y., art. 1, sec.6, providing that “no person shall be compelled in any 
criminal case,to be a witness against himself,” and is constitutional. Any inquiry 
before such{a committee is an “ investigation ’’ within the meaning of Penal Code, sec. 79; 
and evidence given before it, being compulsory, is inadmissible against the person tes- 
tifying upon any subsequent trial. The prosecution introduced evidence that defend- 
ant had on a previous occasion offered a bribe to a clerk of a senate committee for the 
purpose of inducing him to altera former railroad bill. Held, error.—[{ People v. Sharp, 
Ct. App. N. Y., 37 Alb. L. J. 69. 


2% —. (Continuance— New Trial|—Refusal of continuance when ground of new 
trial.—While a motion for continuance on the ground of the absence of material wit- 
nesses may be properly denied for want to due diligence, yet,ona motionfor a new 
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CRIMINAL PROCEDURE — Continued. 

trial, after conviction, where the proposed evidence appears to have been material and 

probably true, it is the duty of the court under Code Crim. Pro. Tex., article 560, subd, 

6, to reconsider and weigh the evidence proposed upon the motion for conuinuance, 
in connection with the evidence actually adduced at the trial. Where, upon a mouion 
for a new trial, the evidence upon the absence of which a motion for continuance has 
been made and denied, is compared with that actually aliduced at the trial, and found 
to vary from it in substantial particulars, but tobe material and probably true, a new 
trial will be granted. — Jackson State, Ct. App. Tex., 10 Crim, L. Mag. 105; 8. 5 8, 
W. Rep. 371. 


» ——. [Evidence -- Confession — Question of Law and Fact] — Submitting to 
jury whether confession was voluntary.— On « trial for murder, where the 
evidence was conilict 
court pro} submitted the question to the jury. — Volkavitch v. Commonwealth, Sup. 
Ct. Penn., 12 Atl. Rep. 34. 


g as to whether defendant's confession was voluntary, the 


4. ——-. [Indictment — Variance] — A billet of wood not a stone. — The allegation 
that the defendant did willfully throw a missile, to wit, a stone, at a street cur is not, 


sustained by proof that he threw a billet of wood at the car. The words “t ) Wit, a 
stone,” limit the general meaning of the word “ missile” and are descriptive of it,— 
Commonwealth v. McCarthy, Sup. Jud. Ct. Mass., 5 N. Eng. Rep. 511. 

5. ——. (Trial— Argument]— Instance of extravagant declamation not suffic- 
ient to reverse. — In closings 


the case to the jury, upon the trial of an indictment 


for robbery, the State's attorney used the following language: ** They may not convict 
meu of robbery in Missouri; but shallit be said that men like E:mer Calhoun (the 
defendant} cannot be convicted of robbery in the State of lowa? A great many men in 
in this State, in the last few years, in lowa, have gone out of existence atthe end of 
arope, Will youaequit Elmer Calhoun, and, like a spectre sent from hell, allow him 
to confront Nellie Baldwin again and commit robbery?” Jedd, that this language was 
not of such an inflammatory or extravagant character as to warrant a reversal of the 


judgment. — State y. Calhoun, Sup. Ct. Ia., 10 Crim. L. Mag. 85; s. c. 34 N. W. Rep. 194 


6.—-. ——. Presence of accused — Additional instructions during absence of 
accused, — Section 207 of the Criminal Code prohibits the trial of any per-on accused 
of felony uuiess he is personally present throughout the trial; and it is, therefore, error 


for the court, in a prosecution for felony, to recall the jury and give further instructions 


while the defendant is absent and under confinement in jail. In such case, the pres- 
ence and consent of defendant’s counsel did not waive or cure the illegality; nor willa 
reviewing court inquire whether the additional instructions given were applicable and 
correct statements of the law. —[The court say: “It has frequently been decided that 
the right of a defendant in a prosecution for felony to be present is one that cannot be 
waived by counsel, and that a reviewing court will not in such cases stop to inquire m 
regard to the correctness of the instructions given, or the steps taken during the ab- 
sence of the defendant. Jones v. Siate, 26 Ohio St. 299; Maurer v. People, 43 N. Y. 1; 
Green v. People, 3 Colo. 68; Smith v. People, 8 Colo, 457, 8 Pac. Rep. 920; Prine v. Com., 
18 Pa, St. 103; Siate v. France, 1 Overt. 434; Dougherty v. Com., 69 Pa St. 286; People v. 
Perkins, 1 Wend. 91; 1 Bish. Crim. Proc., sec. 273, and cases cited; Whart. Crim. Law, 
secs, 2991, 3364.""] — State vy. Myrick, Sup. Ct. Kan., 16 Pac. Rep. 330. 

DAMAGES, see ASSAULT AND BATTERY. 

DECLARATIONS, see EVIDENCE. 

DEDICATION, see MUNICIPAL CORPORATIONS. 

DEEDS. —[(Equitable Title] — Effect of deed executed by partnership in firm 
name.—In an action to quiet title, the defendant claimed under a conveyance to a 
partnership in the partnership name of “ The Grant's Pass Real Estate Associaton.” 
Held that, while the deed might be insuflicient to convey the legal ttle to the partuer- 
ship, 1t was valid as a contract to convey, and vested such an equitable title 1n the part- 


nership as would defeat plaintiff's title, acquired subsequent thereto. — Kelley v- 
Bourne, Sup, Ct. Oregon, 16 Pac. Rep. 40. 
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2. ——-. [Voluntary Conveyance] —One dollar and affection. —A conveyance by a 
father to his daughter, in consideration of one dollar actually paid, and natural love 
and affection is not a voluntary conveyance. — Appeal of Ferguson, Sup. Ct. Penn., 11 
Atl. Rep. 885. 


DE FACTO JUDGE, see OFFICE AND OFFICER. 
DE FACTO OFFICERS, see Orrice AND OFFICER. 
DELIVERY, see Carriers OF Goons. 
DIRECTORS, see BANKS AND BANKING. 


DIVORCE. —{Alimony—Counsel Fees] —Order directing payment to third 
person sufficient to prevent. — Civil Code ( al, s€¢. 157, provides that in an action 
divorce the court may, in its disere tion, reqwre the husband to pay as alimony iny 


mey necessary to enable the wife to prosecute or defend the action. Held, that 
the money must be paid to the wife; and it is not within the disers tion Of the court 
der it paid to any oluer persons, nor to allow the wil } ey for unnec Cséary 
counsel in the action. — Sharon y. Sharon, Sup. Ct Cal., 16 Pac. 
—. —-. Amount of allowance. — Plaintiff an 


ried, aud } 


the wife agreed tu ke p the mar 

> wie & Certatn amount of money per m 

Held, in an acti * divorce, upon application for temporary alimon 
*retion to allow the wife more than the husband had 
narriage was acknowledged. — Ibid. 

DOM see PRIVATE INTERNATIONAL Law. 
DOWER, see Homesteap. 
DRAMATIC PERFORMANCE, sce Copyrricurt. 
DUE PROCESS OF LAW, sve ConsriTUTIONAL Law. 


LJECTMENT.—([Coler of Title —Adverse Possession] — Possession must be 


continuous.—In ana action of ejectment, } rougut by one claiming by prior pos- 


session under Color of title, where the evidence fails to show continuous possession 


to the time when dispossessed by defendant, plaintiff cannot recove r.— Sabariego ¥. 
Maverick, Sup. Ct. U. S., 8 Sup. Ct. Rep. 461. 


EMINENT DOMAIN, sce CorPORATIONS; RAILWAY COMPANIES. 
=QUITABLE TITLE, see DEEDs. 

LQUITY, see PUBLIC Lanps. 

ERROR, see REMOVAL OF CAUSE, 


ESTATES OF DECEASED PERSONS. — [Interest] —Date from which an al- 
lowed demand bears interest. — A claim against the estate of a decedent, allowed 
by the administrator, and afterwards duly approved by the judge of probate, bears 
interest from the date of approval by the judge of probate. Paterson, Temple, and Mc- 
Farland, JJ., dissenting.—[The court, speaking through Hayne, commissioner, says: 
“Section 1504, Code Civil Proc., which in this respect 1s substantially the same as 
section 140 of the old practice act (see Laws 1851, p. 465), provides that ‘a judgment 
rendered against an executor or administrat Tr, upon any claim for money against the 
estate of his testator or intestate, only establishes the claim in the same manner as if 
it hal been allowed by the executor or administrator and a judge. * * oe 
This is an express provision that a judgment upon a claim has the same effect as an 
allowance ofthe claim. The converse of such a proposition must be true; that is to 
say, the allowance of a claim has the same effect as a judgment upon the claim. But a 
judgment upon a claim draws interest. Pico v. Stevens, 18 Cal. 377. Hence an allowed 
claim must draw interest. This conclusion is in harmony with numerous decisions 
which hold that for some purposes the allowance of a claim is ajudgment. Deck’s Es- 
tate v. Gherke, 6 Cal. 667; Beckett v, Selover, 7 Cal. 239; Estate of Hidden, 23 Cal. 363; 
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Estate of McKinley, 49 Cal. 152; Estate of Olvera, 70 Cal. 184, 11 Pac. Rep. 6%, 
It is true that the allowance is not conclusive upon the heirs. Code Civ. Proc, 
sec. 1636; Weihe v. Statham, 67 Cal. 84, 7 Pac. Rep. 143. But this only amounts 
o saying that for some purposes it is not a judgment. As said in Magraw v. Mc. 
Glynn, 26 Cal. 420: ‘Claims so allowed and approved pass into judgments of a 
qualified character only... For the purpose in hand, however, we think, as above 
stated, that an allowed claim is a judgment, and therefore that it draws in. 
terest. The courts of Texas, which are governed by statutes similar to ours, have 
reached the same conclusion. Finley v. Carothers, 9 Tex. 517. And we think the 
doctrine is a salutary one. The prompt settlement of estates depends to a great ex- 
tent upon the wishes of the heirs and the executors or administrators. It is not wise 
to hold out inducements for their delay. It is said that in Estate of Selby a contrary 
view was taken. As no opinion was written in that case, we are unable to say what 
was the view of the court. It may be that it supposed other questions were involved, 
But, however this may be, an unwritten opinion is not entitled to much consideration 
as authority.”"] re Glenn's Estate, Sup. Ct. Cal., 16 Pac. Rep. 3%. 


EVIDENCE. —[Agency — Declarations] — Decla rations of agent made after the 
event.—The declarations of a superintendent of a company which has offered a 
reward for the arrest of certain persons, made after the arrest, and in acknowledg- 
ment of the obligation under the offer, are not admissible where no evidence ap- 
pears to show his authority to bind the comnany by such admissions, and the author- 
ity is expressly denied. — Blain v. Pacific Exp. Co., Sup. Ct. Texas, 12 Atl. Rep. 679, 


2.——. [Confiscation]— Documents insufficient to prove confiscation by Mexi- 
can government. — Mexican public documents, consisting of memoranda, orders, 
and a deed from the commissioners of that government, respecting the appraisement 
and sale of property declared in said instruments to be in the hands of public offi- 
cers charged with its custody,as having been confiscated by the commanding general 
from one described as a rebel, are insufficient evidence to prove the fact that the 
confiscation was made in due form of law. —Sabarieqo et al. v. Maverick, Sup. Ct. U. §., 
8 Sup. Ct. Rep. 461. 


3. ——. [Homicide— Confessions — Priest and Penitent]— Confession to priest 
when admissible.— Defendant, being charged with murder, went before a priest 
to confess. His companion said to the priest, “ Thisis the man that killed the other 
man.” The priest said to defendant, “* What did you do that for?’ Defendant then 
gave his reasons for the killing, but deceased’s name was not mentioned. Held, that 
the killing spoken of was that of decedent, and that the confession was admissible.— 
Volkavitch vy. Commonwealth, Sup. Ct. Penn., 12 Atl. Rep. 84. 


4.—. [Natural Evidence—Trial by Inspection—Profert of the Body] — In- 
spection of the injured parts in an action for personal injuries. — In an action 
for personal injuries caused by the tort of a servant of a railroad company, the plaint- 
iff, while testifying in her own behalf, exhibited to the jury the injured part. Held, that 
it was not error to permit the exhibition. In the opinion of the court by Mr. Justice 
Elliott, itis said : ‘The appellee, while on the witness stand giving testimony, was a!- 
lowed to remove a shawl from her feet, and exhibit them tothe jurr. There was no 
error in permitting this to be done. The text writers and the decisions all agree that 
such an exhibition is notimproper. Dr. Wharton says: ‘Injury to the person may also 
be proved by inspection. Thus, in an action to recover damages for an injury to a limb 
the injured limb may be exhibited on trial. Whart. Crim. Ev., sec. 312. Mr. Best, 
speaking of this species of evidence, denominates it ‘ real evidence,’ and says: ‘Im- 
mediate evidence is where the thing which is the source of the evidence is present to 
the senses of the tribunal. This is of all proof the most satisfactory and convincing., 
1 Best Ev. (Morgan’s Ed.) 307, The old writers often speak of such evidence, and in 
Hale, P. C. 633, a notable instance is given of its force. Mr. Taylor collects a number of 
cases, affirms that the species of evidence here under discussion is always competent, 
and assigns to it the highestrank. 1 Tayl. Ev., sec. 512. An American author, discuss- 
ing the subject, says: ‘The injured member may be exhibited to the jury.’ Abb. Tr. 
Ey. 599. In a recent article by Judge Thompson, entitled ‘ Trial by Inspection,’ many 
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cases are collected, all holding that exhibitions of persons or things are proper. @ 
Cent. Law J. 3. Henry Wade Rogers, in an article entitled ‘ Profert of the Person,’ also 
discusses the subject, and collects many authorities, all agreeing that exhibitions of 
injuries are not improper. 15 Cent. Law J.2. Cases on the general subject are also 
collected in Thurman v. Bertram, 20 Alb. Law J. 151. In Osborne v. City, 32 Fed. Rep. 
36, it was held not error for a surgeon to thrust a pin into the side of a person, alleged 
to be paralyzed, in the presence of the jury. Without further comment, we refer to 
other cases which are directly in point: Schroeder v. Railroad Co., 47 lowa, 375; Mul- 
hado v. Railroad Co., 30 N. Y. 370, and note; State v. Wieners, 66 Mo. 29. The principle 
has been asserted in many cases by this court. Car Co. v. Parker, 100 Ind. 181; Story e. 
State, 99 Ind. 413; McDonel v, State, 90 Ind. 320; Short v. State, 63 Ind. 376; Beavers v. 
State, 58 Ind. 530. Counsel for the appellant, although they argue the question at length, 
cite only a single case, that of Ihinger v. State, 53 Ind. 251; but, as shown in Car Co, v. 
Parker, supra, that case is not in point, for the reason that the only question decided 
arose upon an instruction. More nearly in point are the cases of Robinius v. State, 63 
Ind. 235; Swigart v. State, 64 Ind. 598; and Bird v. State, 104 Ind. 384, 3 N. E. Rep. 827, — 
but these cases form an exception to the general rule. In those cases, the question 
was whether the personal appearance of a party could be considered by a jury in de- 
termining a person’s age, and it was held that it could not. These cases have been 
vigorously assailed by many writers and courts; but we do not feel it necessary to de- 
part from them, for we think they are distinguishable from our other cases, as well as 
from the present case. As said of Robinius v. State, in one of our former cases: ‘ There 
is a distinction between sucha case and the present, for, where age is the material 
question, as it was in the case cited, the decision upon inspection really determines the 
whole question; while, in such a case as the present, the inspection of the wounded 
member simply illustrates and makes clear the testimony of the party, and assists in 
determining the character of one ofthe facts in the case.’ Car Co. v. Parker, supra. 
To what was there said we may add that here the exhibition of the injured member 
affects only the extent and character of the injury, which is only a single fact in the 
case; while, in a case where the decision depends upon the age of a party, the opinion 
of the jury upon inspection conclusively settles the whole question, thus effectualiy de- 
priving the party aggrieved of the benefit of an appeal. But, in a case like this, the 
inspection of theinjured part settles nothing more than the extent and character of the 
injury, if, indeed, it can be justly said to settle so much. At most, then, an inspection of 
an injured limb does no more than supply evidence upon a single fact, and it does not de- 
prive the party of any substantial right on appeal; for it is conclusively settled that the 
appellate court will not weigh the evidence in any case where there is a conflict. It is 
obvious, therefore, that the case under discussion is very different from one in which 
age decisively determines the whole controversy. It is evident that the learned counsel 
have expended much labor on this point, and, as they cite only the single case we have 
referred to, we may well infer that there are no others that lend any support to their 
position. We have ourselves given the subject very careful study, and our search has 
not revealed a solitary authority that opposes, directly or indirectly, the doctrine that 
it is competent to exhibit an injured limb to the jury. It certainly has always been the 
practice, as Mr. Chitty says, to exhibit models, articles of apparel, or other chattels; and 
the case before us is the same in principle.” — Louisville, etc., R. Co. v. Wood, Sup. Ct. 
Ind., 14 N. East. Rep. 572. 


~—. See ADULTERATION OF MILK; ASSAULT AND BATTERY; BOUNDARIES; CRIMINAL 
PROCEDURE. 


EXECUTION, see CHATTEL MORTGAGE. 

EXEMPLARY DAMAGES, see MASTER AND SERVANT. 

EXPERT TESTIMONY, see ADULTERATION OF MILK. 

FEDERAL AND STATE JURISDICTION. — (Criminal Law — Forgery] — State 
jurisdiction of forgery of national bank notes.— Upon trial of defendant for 
forgery it appeared that a draft was drawn by one national bank upon another; that 


defendant was a book-keeper in the bank, and without authority filled a draft signed in 
blank by the assistant cashier, issued it, and fraudulently changed his book entries to 
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FEDERAL AND STATE JURISDICTION — Continued. 
cover the crime, 


Heid, that the punishment of the crime was within the jurisdiction of 
the State courts, notwithstanding the provision of Rev. Stat. U. S., sec. 5209, that every 
president, clerk, or agent uf any national bank, who without authority from the directors 
draws any order or bill of exchange, * * * shall be deemed guilty ofa misdemeanor, 
and act of Congress passed March 3, 1875, which provides that the Circuit Courts of the 
United States shall have exclusive cognizance of all causes and offenses cognizable 


under the authority of the United States, except as otherwise provided by law. — Hoke 
v. People, Sup. Ct. Ill., 37 Alb. L. J. 51, 


{Federal Question] —No Federal question where case is tried in State 
court with reference to State laws merely.— When the record shows that the State 
courts, in the trial of a cause, were governed solely by State laws, and does not mention 
any claim of right under the United States constitution or laws, the United States 
Supreme Court cannot review the decision, if the record fails to show aclaim of right 
under the constitution or some treaty or statute of the United States, specially set up 
by defendant at the proper time, as required by Rev. St., sec. 709.— Brooks y. State of 
Missouri, Sup. Ct. U. 8., 8 Sup. Ct. Rep. 443. 


FEDERAL QUESTION, see FEDERAL AND STATE JURISDICTION. 
FEES, see RECEIVERS. 
FELLOW-SERVANTS, see MARITIME LAW; MASTER AND SERVANT. 
FIRE INSURANCE, see INSURANCE. 
FORECLOSURE, see INTERSTATE Law. 
FOREIGN CORPORATION, see CoRPORATIONS; INTERSTATE LAW. 
FORGERY, see FEDERAL AND STATE JURISDACTION. 
FRANCHISES, see CORPORATIONS. 

FRAUD, sce SPECIFIC PERFORMANCE. 


FRAUDULENT CONVEYANCES. — Gift from husband to wife.—A gift from 


a husband to his wife, which was not unreasonable, made when the husband had 


property left with which to pay his debts easily, when no fraudulent intent appears, 
is not void as to existing creditors. — Morgan v. Hecker, Sup. Ct. Cal., 16 Pac. Rep. 
317. See also as to fraudulent transfers from husband to wife, see Milholland vr. 
Tiffany (Md.), 2 Atl. Rep. 851, and note; Knight v. Kidder (Me.), 1 Atl. Rep. 142, and 
note; Platt v. Schreyer, 25 Fed. Rep. 87, and note; Hooser v. Hunt (Wis.), 26 N. W. 
Rep. 442; Bank v. Warner (Iowa), Id. 47; Jackson v. Beach (N. J.), 9 AU. Rep. 380; 
Foster v. Knowles (N. J.), 7 Atl. Rep. 295; Witz v. Osburn (Va.), 2 8. E. Rep. 33; 
Webb v. Ingham (W. Va.), 1 8. E. Rep. 816; Chapman v. Summerfield (Kan.), 14 Pac. 
Rep. 235; Gibson v. Bennett (Me.), 9 Atl. Rep. 727; Hanson v. Manley (Iowa), 33 N. 
W. Rep. 357; Bank v. Norwood (Ark.), 6 8. W. Rep. 323. 


GARNISHMENT.— [Negotiable Instruments — Assignment]— Maker of note 
answering as garnishee, must disclose assignment if known. — Where the 
maker of a note is summoned as a garnishee in an action against the payee, and he 
knew or believed when he answered that the note was assigned before summons 
served on him, he must state that fact in his answer, and if he fails to do so, and 
suffers a judgment in the garnishec proceeding, he will still be liable to the holder 
of the note. — Phipps v. Rieley, Sup. Ct. Oregon, 16 Pac. Rep. 185, 


GENEVA AWARD SURPLUS, see BANKRUPTCY. 
HABEAS CORPUS, see CONSTITUTIONAL LAW; CONTEMPT. 


HIGHWAYS.—[Water-Courses] —Rights of public and land-owner in respect 

of water-courses within the limits of a highway.—In constructing and re- 
pairing a highway, the public has the rights of a land-owner as regards water-courses 
within the limits of the highway. It can make artificial water-courses for surface 
water. In regard to natural streams it must have regard to rights of riparian owners 
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HIGHWAYS -— Continued, 
upon them. It has no right to obstruct the stream so that the water will be pre- 
vented from flowing off from lands of proprietors above, but it has a right to make 
changes in the course of the stream, within the location of the highway, which will 
not affect the rights in the stream of riparian proprietors upon it. — Nealley v. Brad- 
ford, Sup. Jud. Ct. Mass., 5 N. Eng. Rep. 515. 


2,—. Rights of the public to conduct away such water by artificial drain. — 
Where a natural water-course begins within the limits of the highway, the fact that 
the plaintiff owns the fee to the center of the highway will give her no right to the 
water upon it, as against the public. Any right relating to the water, as owner of 
the land, was taken with the land for public uses. The water in the highway was 
like earth and stone,—so much matter to be disposed of in the manner most bene- 
ficial to the highway,—the only restriction being that the rights of private property 
should not be infringed. There may be private property in earth and stones which 
happen to be upon the highway, but the only right in water running upon a high- 
way, which can conflict with the right of the public to appropriate it to the repair 
of the way, is the right of riparian proprietors on a stream to the natural flow of 
the water. The right to convey a natural stream whose source and body and outlet 
are in the highway, in an artificial drain or ditch within the highway, cannot be dis- 
tinguished from the right to carry surface water. — J bid. 


—. See MUNICIPAL CORPORATIONS; NUISANCE; RAILWAY COMPANIES. 


HOMESTEAD.—[Dower— Conveyance] —When value of homestead not charge- 
able upon dower.— The mere fact that the wife has united with the husband in a 
conveyance of the homestead and received the purchase money therefor does not 
operate to charge her with its value upon her claim as widow to dower in other 
land.— Hill y. Bourne, Ct. App. Ky., 9 Ky. L. Rep. 548. 


2.—. [Mechanics’ Lien—Priorities] When homestead prevails over me 
chanics’ lien. — Civil Code Cal., sec. 1240, provides that a homestead is not exempt from 
execution or forced sale on debts secured by mechanics’, laborers’, or vendors’ liens 


upon the premises. Held that, under this section, a homestead cannot be sold under 
the lien of a material-man, even though the materials were furnished before the home- 
stead was declared, the lien being filed subsequent to the declaration.— Walsh y- 
M’ Menomy, Sup. Ct. Cal., 16 Pac. Rep. 17. 


HOMICIDE, see EVIDENCE. 


HUSBAND AND WIFE. [Separation Agreement] — Validity of separation 
agreement.—An agreement made pending an action for divorce, between husband 
and wife, that the parties should separate, and providing for ‘ue maintenance of the 
wife, is not against public policy, but is valid and binding. — Pettit v. Pettit, Ct. App- 
N. Y., 14 N. East. Rep. 500. 


2.—. [Tort — Coercion] — Action against husband and wife for a tort of the 
wife — As defendant and her husband advanced to place bars across a highway, the 
latter said, ‘Put them up,’ which defendant did with his assistance, but without 
further request or command. Held, that under Gen. St. Conn., tit. 19, ch. 5, sec. 9, pro- 
viding that “actions may be sustained againsta married woman * * * for any tort 
committed by her without the actual coercion of her husband, * * * as if she was 
unmarried,” defendant acted without coercion of her husband, and is liable for ob- 
structing the highway. — Blakeslee v. Tyler, Sup. Ct. Err. Conn., 11 Atl. Rep. 855. 


—. See FRAUDULENT CONVEYANCES; STATUTE OF LIMITATIONS. 


ICE. — Lessee of a pond with right to cut ice may maintain an action against- 
trespasser.— One holding from the owner of a pond and the land under it a lease 
under seal giving him the sole and exclusive right to cut the ice thereon, except such as 
the lessor might cut for his own private use, may maintain an action for damages for an 
encroachment upon that right by a stranger. — Richards v. Gauffret, Sup. Jud. Ct. Mass., 
14 N. East. Rep. 535. 


IMPLIED WARRANTY, see SALE. 
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INDICTMENT, see CRIMINAL PROCEDURE; RAILWAY COMPANIES. 
INFANT, see CRIMINAL Law. 

INFRINGEMENT, see TRADE- MARK. 
INJUNCTION, see TRADE-MARK. 


INNEKEEPER. — [Assault] — Protecting guest from assault by other guest.— 
A tavern keeper who sells liquor to a minor until he becomes drunk and then, in the 
tavern, permits another person, who has also become drunk there, to fasten a paper to 
the minor’s clothing and set fire to it, is liable in damages to the minor for the injuries 
so inflicted. [The court say: “ To illustrate the principle here stated we need go no 
farther than the case of Pittsburgh & C. R. R. Co. v. Pillow, 76 Pa. 510, In the case 
cited, a drunken row occurred on board one of the defendant's cars, and during the 
quarrel a bottle was broken, and a piece of the glass struck the plaintiff, a peaceable 
passenger,in the eye and put it out; held, that the company was responsible for the 
injury thus done.] — Rommel v. Schambacher, Sup. Ct. Penn., 9 Cent. Rep. 742. 


INSANITY, see CRIMINAL LAW; SURETIES. 
INTEREST, see ESTATES OF DECEASED PERSONS. 


INTERPRETATION. — [Wills] — Instrumett held not a testamentary paper. — 
A sealed instrument in the following form: ‘‘ At my death, my estate or my executor 
pay to July Ann Cover $3,000, David Engel,’ and subscribed by only one witness. Held, 
not an obligation for the payment of money, and not a valid testamentary paper. — 
Cover vy. Stem, Md. Ct. App., 67 Md. 449; 37 Alb. L. J. 157. 


INTERSTATE COMMERCE, see CONSTITUTIONAL Law. 


INTERSTATE LAW. — [Foreign Corporation — Mortgage — Foreclosure] —Con- 
veyance of land situated in another State. — Where a New York corporation 
mortgaged all its property, including real estate in Connecticut and New York, to se- 
cure the payment of its bonds; and, upon a foreclosure in New York, a referee was ap- 
pointed, who sold all the property, including that in Connecticut, and executed a 
conveyance, — the proceedings were nugatory as to the estate in Connecticut. The 
courts of this State will not recognize the right of courts in other States to affect di- 
rectly the title to real estate in the former. The most that can be done is to allow for- 
eign courts having jurisdiction of the parties to compel conveyances by the owner, and 
recognize, as valid, titles so acquired. The proceedings in New York have left the 
rights of the parties as to real property in this State unaffected, and a suit may be main- 
tained to foreclose the mortgage upon the property here situate. — Farmers’ Loan ¢ 
Trust Co. v. Postal Telegraph Co., Sup. Ct. Err. Conn., 5 N. Eng. Rep. 346. 


INTOXICATING LIQUORS. — License to sell on premises — Sale from deliv- 
ery wagon.—Sales of liquor were made from plaintiff's wagon by his teamster to 
persons who, though his regular customers, had not previously ordered the same. 
Held, illegal, under a license authorizing piaintiffs to sell liquors not to be drunk on 
the premises. — Murphy v. McNulty, Sup. Jud. Ct. Mass., 14 N. East Rep. 532. 


2.—. [Local Option] — Validity of local option law.—The Legislature may reg- 
ulate the sale by retail of intoxicating liquors as a beverage, and an act to prohibit the 
sale may be applied toa single county, civil district, or other described territory and 
its operation made to depend, in each case, upon the popular will, expressed at the 


polls by voters to be immediately affected by it. — Stickrod v. Commonwealth, Ct. App. 
Ky., 9 Ky. L. Rep. 563. 


—. —. Validity of prohibitory laws in respect of liquor manufactured 
before its passage — A prohibitory liquor law may be constitutionally applied to the 
sale of liquor manufactured by the seller before the passage of the law. — Ibid. 


INTOXICATION, see Law. 
INSURANCE.—[Fire — Cancellation of Policy — Broker — Usage]—When notice 


to broker of cancellation insufficient notwithstanding usage.— Where the 
policy declares that notice of its cancellation by the company shall be given to 
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INSURANCE -— Continued. 
the assured, notice to the broker who procured the policy of cancellation is not a 
sufficient notice; and a custom or usage amongst the brokers in that locality that a 
notice of cancellation by the company is sufficient if given to the broker who procured 
the policy wilk not prevail over the provision that the assured shall be notified.— 
Mut, Assur. Soc. of Va. vy. Scottish Union and Nat. Ins. Co., Sup. Ct. App. Va., 25 
Rep. 88. 


2.—-. [Misrepresentations—Materiality]—Misrepresentations defeat pol- 
icy under Massachusetts statute though innocently made.—In an action on 
a policy of insurance, the court instructed the jury that they should determine whether 
the representations made in the application, and alleged to be false, were material to 
the risk, and whether they were in fact false, and if so, whether they were made 
innocently and by mistake, and so fairly made. Held error,under Pub. St. Mass. ch. 119, 
sec. 181, which, in effect, declares that misrepresentations that increase the risk of loss, 
will defeat the policy, though made without intent to deceive, and under section 139, 
which provides that a policy, “ shall be void if any material fact or circumstance stated 
in writing has not been fairly represented by the insured.” — Ring v. Ph enix Assur. 
Co., Sup. Jud. Ct. Mass., 14 N. East. Rep. 525. 


3. —. —-. Representations as to the occupancy of a building.—In an action 
ona policy of assurance to recover for the loss of goods described as “ all while con- 
tained [in a hotel] occupied the year around,” an instruction directing the attention 
to the fact that six months before the loss the building was unoccupied for abouta 
month, as a circumstance to be considered in determining whether the building could 
be properly called one “ occupied all the year round,” and that plaintiff must satisfy 
them that the building answered that description at the time of insurance and at the 
time of loss, was sufliciently favorable to defendant.— Ibid. 


4. —. —. Inapolicy of assurance the property insured was described as “ all while 
contained in the frame dwelling house * * * occupied all the year around.” It 
appeared that six months before the loss, the house in which the property was situated 
was unoccupied for abouta month. Held that, as the permanent occupation was re- 
sumed so long before the fire, the temporary absence could have had no connection 
with the loss, and defendant could not repudiate the policy.—Jbid. 


5. —. [Waiver] — Effect of waiver by agent of conditions in the policy.— An 
insurance policy contained a provision that the procuring or having other insurance on 
the property, not made known to the company, and consented to thereon, would render 
the policy void. In an action on the policy, plaintiff offered to show that the agent, who 
was shown to have had power to issue and cancel policies, and make indorsements of 
other insurance when necessary, was informed of the other insurance complained of, 
made no objection thereto, but promised to indorse it on the policy; that plaintiff relied 
on such promise; and that, just before the loss occurred, the agent arranged to renew 
the policy at its expiration, and a memorandum for renewal was made, with such 
reinsurance contained in it, but it was never indorsed on the policy. Held, that the 
company was bound by its acquiescence in such acts of its agents, although the policy. 
contained a clause that no agent had authority to bind the company in violation of any 
of the printed terms of the contract, and no condition or restriction contained in the 

policy, which by its terms may be waived, shall be deemed to have been waived, except 

by distinct agreement contained in the body of the policy; this clause having no refer- 

ence to the subject of reinsurance. — Morrison v. Insurance Co., Sup. Ct. Texas,68. W 

Rep. 605, 


IRRESISTIBLE IMPULSE, see CRIMINAL Law. 
JOINT OBLIGORS, see RELEASE AND DISCHARGE. 
JOINT AND SEVERAL LIABILITY, see ConsPiRacy; NUISANCE. 
JUDGMENT, see OFFICE AND OFFICER. 
JUDICIAL POWER, see CONSTITUTIONAL Law. 
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JURISDICTION. — [Amount in Controversy —Supreme Court of U. S.]— Ques- 
tion determined by amount for which judgment was rendered — Subsequent 
interest rejected. — A judgment was rendered in the District Court of Arizona for 
$4,000, and interest from the date of the judgment. At the time of the affirmance in the 
Supreme Court of the territory the judgment and interest amounted to over $5,000. Held, 
that, in determining the jurisdiction of the United States Supreme Court on appeal, the 
value of the matter in dispute is to be determined by the amount due at the time of the 
judgment from which the appeal to this court was taken, namely, the judgment of the 
Supreme Court of the territory, and not the judgment of the District Court. — Zeckendory 
v. Johnson, Sup. Ct. U. 8., 88. C. Rep. 259. 


JURISDICTION, see SCHOOL DistTRICTS; SHERIFFS AND CONSTABLES. 
JUSTICES OF THE PEACE, see OFFICE AND OFFICERS. 


LAND. — [Coal — Trespass]— Horizontal division of land.— Where the surface is 
owned by one person and the underlying coal by another, the surface owner’s possession 
of the surface gives him no right whatever in the coal; and hence his intrusion renders 
him a trespasser. The owner of the surface is therefore liable in an action of trespass 
q. c. f., to the owner of the coal, for mining and removing it without license. A grant 
of all the coal on the northwest side of a gangway to be run from a point, within a tract, 
* northeast to cross the tract aforesaid at water level which route is to be ascertained 
by a survey after the gangway has been commenced ” conveys only the coal included 
in and north of the ange formed at the point of beginning, by the gangway as laid out 
and a line drawn from that point northwestwardly at right angles to the general direc- 
tion of the gangway. — Ashman v. Wigton, Sup. Ct. Penn., 9 Cent. Rep. 629. 


LANDINGS, see WATER-COURSES. 

LAW AND FACT, see MALICIOUS PROSECUTION. 
LEASE, see RAILway COMPANIES; RECEIVER. 
LECTURES, see LITERARY PROPERTY. 
LEGISLATIVE POWER, see CONSTITUTIONAL Law. 
LIEN, see RAILWAY COMPANIES. 

LIFE INSURANCE, see CONTRACTS; INSURANCE. 


LITERARY PROPERTY. — [Publication —Lectures]— Right of a university 
professor to literary property in his lectures.— The delivery by a professor in a 
university of lectures in his class-room to students of the university attending his class 
in the ordinary course is not such a publication as to deprive him of his common-law 
right of property in such lectures, and he is therefore entitled to prevent the republica- 
tion of his lectures, without his authority from notes taken in the class. Judgment ot 
the majority of the court below reversed (Lord Fitzgerald dissenting). Abernethy v. 
Hutchinson, 3 L. J. (0. 8.) 209; Ch. 1 H. & T. 28, discussed and approved. — Caird v. 
Sine, Second Div. Scotland Ct. of Session, 20 Chicago Leg. News, 169; s. c. London Law 
Times, Rep., Jan. 8, 1888. 


LOCAL OPTION, see INTOXICATING LIQUORS. 


LOGGING. — [Mill-Dams] — When mill-owner not bound to build sluice for 
passage of rafts.— A mill-owner is not under obligation to build a sluice-way through 
which logs in a loose raft can be safely passed down his dam. A way which will pass 
single logs is sufficient. — Foster v, Searsport Spool and Block Co., Sup. Jud. Ct. Me., 25 
Rep. 78. 


2.——-. ——. Reasonable facilities for use of the log-driver sufficient. —A mill- 
owner may build his dam on a non-tidal stream under the statute, without providing 
log-drivers with equal facilities to pass the dam, as there were before it was built. He 
must give reasonable facilities for the use of the log-driver, and no more. — Ibid. 


LOST PROPERTY.-— Title of finder good except as against owner. —The finder 
of lost property can hold it against any one but the true owner. — Deaderick v. Oulds, 
Sup. Ct. Tenn., 24 Rep. 794. 
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LOST PROPERTY — Continued. 

2. ——. When finder may remove from land of another. — A drifted log found by one 
who was seeking for his own lost logs can be taken by him from the land of another on 
which it has been stranded. —[The court, speaking through Lurton, J., say: “ The 
prior finding and possession of the defendant is sufficient, not only to defeat the con- 
tention of the plaintiff, but was a sufficient title to have supported an action of replevin 
to recover the possession from any but the true owner. 2 Wait on Act. & Def. 234; 6 Jb. 
153; Smith’s Lead. Cas. (7th ed.) 648, and cases cited. Lost property found on the 
premises of another may be rightfully retained by the finder as against the owner of 
the premises. Thus in Bridges v. Hawkesworth, 7 Eng. Law & Eq. 424, the plaintiff, 
being in the shop of the defendant, picked up a parcel containing bank-notes. The de- 
fendant, at the request of the finder, took charge of the notes, to hold for the owner. 
After three years, no one having claimed them, the defendant refused to deliver them 
up to the plaintiff. The court held defendant liable in trover for the notes. Sy inthe 
case of Hamaker v. Blanchard, 90 Penn, St. 377, a servant in a hotel found a roll of 
bank-notes in the public parlor. Upon suggestion of the proprietor of the hote! that 
they belonged to a certain guest, they were delivered to the master for the guest. 
Proving not to be the property of the guest, the servant demanded the notes from the 
master, who refused toreturn them, It was held that she could recover them from the 
owner of the premises. To the same effect are the cuses of Durfee v. Jones, 23 Amer. 
Rep. 528, and Tancil v. Seaton, 26 7b. 380. It is essential, however, in such cases, that 
the property must be found; that is, it must, at the time when the finder came upon it, 
have been in such a situation as to clearly indicate that it was lost, and not voluntarily 
placed by the owner where it was found, by carelessness or forgetfulness. If it was 
evidently laid where it was found, it then becomes the duty of the owner of the prem- 
ises to keep the property for the owner; as in such cases he is treated as a quasi bailee, 
and he may maintain trover therefor against the finder; as, if a pocket-book is found 
upon a desk or counter in a store or bank, the presumption is that the owner placed it 
there and forgot it, 6 Wait on Act. & Def. 153, 154, and cases cited. In Tennessee, 
where a pocket-book was laid on a counter by the owner, and forgotten, it was heid that 
it was constructively in the possession of the owner, and larceny could be maintained 
against the owner of the premises, who took the book knowing the owner. Lawrence 
v. State, 1 Humph. 228; Pritchett v. State, 2 Sneed, 288.""] — Jbid. 


MALICIOUS PROSECUTION. — Dismissal of prior criminal action.—To sus- 
tain an action for malicious prosecution, it is a sufficient termination of the criminal 
proceedings out of which it arose if there was a dismissal by the county attorney 
without trial. A verdict and a judgment on the merits are not necessary. Kelleyr. 
Sage, 12 Kan. 109, cited and approved.— [The learned editor of the Pacific Reporter 
adds: “In a case of malicious pypsecution, in a criminal case, the right of action 
accrues whenever the criminal prosecution is disposed of finally. Casebeer v. Dra 
hoble (Neb.), 14 N. W. Rep. 397. Theentering of a nolle prosequi is such a final deter- 
mination. Woodworth v. Mills (Wis.), 20 N. W. Rep. 728. But a nolle prosequi entered 
by the procurement of the party prosecuted, or by his consent, or by way of com- 
promise, is not such a determination of the prosecution alleged to have been mal- 
icious, as will enable the party prosecuted to maintain the action. Langford r. 
Railroad Co. (Mass.), 11 N. E. Rep. 697. For a further discussion of this subject, see 
West v. Hayes (Ind.), 3 N. E. Rep. 932, and note.”]—Bell v. Matthews, Sup. Ct. Kan., 
16 Pac. Rep. 95. 


2—. [Probable Cause — Law and Fact] — When probable cause a question for 
jury.—In an action for malicious prosecution, the question of probable Cause is 
properly submitted to the jury, when about the facts tending to prove its existence 
there 1s a substantial dispute.— 2bid. Compare Bell v. Keepers (Kan.), 14 Pac. Rep. 
542. 


MANDAMUS, see REGISTER OF DEEDS. 


MARINE INSURANCE. — [Perils of the Sea]—Injury to donkey-engine of 
Steamship.— A steamer was insured by a time policy in the ordinary form on the 
ship and machinery, including a donkey-engine. In the ordinary course of naviga- 
tion the donkey-engine was employed in pumping water into the boiler, and in con- 


any 
t 
ir 
e 
a 
e 
e 
« 
Ne 
: 
“ee 
ad 4% 


332 DIGEST OF RECENT CASES. 


MARINE INSURANCE — Continued. 
sequence of a screw-valve being accidentally or negligently left closed, the water 
was forced into the air-chamber of the donkey-engine, and split itopen. Held, that 
the injury was not a peril insured against under the general words of the policy, not 
being ejusdem generis with those specially enumerated.— Thames, etc., Insurance Co , 
y. Hamilton, House of Lords, 57 L. T. Rep. (N. 8.) 695; 37 Alb. L. J. M49, 


MARITIME LAW.— [Negligence — Master and Servant] — Liability of ship- 
owner for neglect of sick seaman.— Where a seaman falls sick or is injured, the 
owners of the vessel owe him the duty of rendering such care and medical aid as 
circumstances permit, and in the performance of that duty the master stands as the 
agent and representative of the owners, and his negligence is theirs.— Scarf y, 
Metcalf, Ct. App. N. Y., 9 Cent. Rep. 573. 


2—. —. Act of Congress cumulative. — The requirement of the Act of Con- 
gress (Act July 20, 1790, chap. 29, sec. 8) that ships shall be supplied with a suitable 


medicine chest, does not subvert the general duty imposed upon the owners by 
the maritime law. — Ibid. 


3.—. —. [Fellow-Servants— Mate— Master] —Mate and master not fellow- 
servants.— A mate is a seaman; and while both he and the master are both fel- 
low-servants of the owners, they are not such in respect to the owners’ duty to the 
seamen which the master performsin their behalf and as their representative.—Jbid, 


4.—. —. (Charter of Vessel]—When charterer becomes owner pro hac 
vice. — It seems that the doctrine that where there is a charter of a vessel the char 
terer becomes owner pro hac vice and the general owner ceases to be liable for the con- 
tracts or torts of the master, except for the wages of seamen, applies only where there 
has been an actual demise of the vessel wittch transfers its possession and all author- 
ity and control over it, and not to cases where there is merely a contract for the divi- 
sion of earnings and expenses, Hence, where the master, who was also one of the 
owners, and sailed the vessel on shares; that is, he victualed the ship and hired the sea- 
men, and paid all the expenses out of the freight, and divided the net earnings with the 
other owners; held, that the other owners were liable, as well as the master, for dam- 


ages for the neglect of the master to furnish proper medical aid to a seaman. — 
Ibid, 


MARRIAGE. — [Validity] — Secret agreement to cohabit. — Civil Code Cal., sec. 55, 

provides that consent alone will not constitute marriage, but must be followed by a sol- 
emnization, “or by a mutual assumption of marital rights, duties, or obligations.” 
Held, that under this provision it is not necessary to the validity of the marriage that 
the relation of the parties be made public; but, evidence of consent being given, proof 
of cohabitation is sufficient to show a mutual assumption of marital rights and duties. — 
Sharon v. Sharon, Sup. Ct. Cal., 16 Pac. Rep. 345, 


2.—. [West Virginia] — Common-law marriages not valid. —Common-law mar- 


riages, when contracted in West Virginia, are not recognized as valid. No marriage 
contracted in this State is valid when it affirmatively appears that it has not been sol 
emnized according to the requirements of the statutes on that subject, although the 
parties may thereafter have associated and cohabited together as man and wife.— Bev- 
erlin v. Beverlin, Sup. Ct. App. W. Va., 25 Rep. 92. 


MARRIED WOMEN, see CoRPORATIONS. 


MASTER AND SERVANT. — [Fellow-Servants — Negligence —Mines and 
Mining) — Miner and superintendent of mine not fellow-servants. — A fore- 
man having entire supervision of a mine, and all its workings, employing and discharg- 
ing laborers, and prescribing their duties is not a co-empl oyee within the rule which 
exempts the master from responsibility for the injuries received by a servant through 
the negligence of a fellow-servant. — [The court cite: Ryan v. Bagaley, 50 Mich. 179; 15 
N. W. Rep. 72; Birckner v. Railroad Co.,49 N.Y. 672; Malone v. Hathaway, 64 N. Y. 6; 
Railroad Co. v. Stevens, 20 Ohio, 415; Railroad Co. v. Keary,3 Ohio St. 201; Railroad Co. 
v. Collins, 2 Duy. 114; Ford v. Railroad Co., 110 Mass. 241; 1 Redf. R. R. 554; Whart. Neg., 

sec, 232; Bowers v. Railroad Co.,7 Pac. Rep. 251. This rule is recognized aud adopted 
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MASTER AND SERVANT— Continued, 

by the Federal courts: Railway Co. v. Ross, 112 U. 8. 377; 5 Sup. Ct. Rep. 184; Hough v. 

Railway Co., 100 U. S. 213; Railroad Co. v. Herbert, 116 U. 8. 642; 6 Sup. Ct. Rep. 590; Rail- 

road Co. v. Fort, 17 Wall. 553, The learned editor of the Pacific Reporter subjoins the 

following: ‘‘ Within the meaning of the rule exempting the master from liability for in- 

juries resulting to a servant from the negligence of a co-employee, fellow-servants are 

defined to be persons engaged in the same common service, under the same general 

control. Gravelle v. Railway Co., 10 Fed. Rep. 711. They must be directly co-operating 
with each other in a particular business, in the same line of employment, or their usual 

duties must bring them habitually together, so that they may exercise a mutual influ- 

ence upon each other promotive of proper caution. Railway Co. v. Snyder (Ill.),7 N. 
E. Rep. 604. A track-repairer and an engineer are held to be fellow-servants. Van 
Wickle v. Railroad Co., 32 Fed. Rep. 278. So, also, a brakeman employed by a railroad 
company on one of its trains, and an engineer working for the same company on a dif- 
ferenttrain. Randall v. Railroad Co.,3 Sup. Ct. Rep. 322. Anda station agent, required 
to look after the safety of switches, and to see that the main track is kept free and un- 
obstructed for the passage of trains, is a fellow-servant of a brakeman or engineer. 
Toner v. Railway Co. (Wis.), 31 N. W. Rep. 104; Brown v. Railway Co. (Minn.), 18 N. W. 
Rep. 834; Dealey v. Railroad Co. (Pa.), 4 Atl. Rep. 170. Aninspector of cars is held to be 
a fellow-servant of a brakeman. Smith v. Potter (Mich.),9N. W. Rep. 273. It is imma- 
terial that a negligent servant is in a position of greater responsibility than the injured 
one, orin a different line of employment, so long as both are in the’same general busi- 
ness. Mining Co. v. Kitts (Mich.),3 N. W. Rep. 470. The rule obtains regardless of the 
fact that one employee may be the superior in rank of others in the same general un- 
dertaking, unless he occupies the place of vice-principal. Railway Co. vr. Adams (Ind.), 
5N. E. Rep. 187; Copper v. Railroad Co. (Ind.), 2 N. E. Rep. 749; Fraker v. Railway Co. 
(Minn.), 19 N. W. Rep. 349; Peschel v. Railway Co. (Wis.), 21 N. W. Rep. 249. A mining 
boss is a fellow-servant of other employees. Reese v. Biddle (Pa.), 3 Atl. Rep. 813. 
And a conductoris held to be a fellow-servant of a brakeman. Pease v. Railway Co. 
(Wis.), 20 N. W. Rep. 908. On the other hand, in limitation of the general rule, it is held 
that the master is liable for injuries occurring to an employee while doing an act be- 
yond the scope of his employment at the direction of a co-employee having authority 
over him. Gilmore rv. Railway Co., 18 Fed. Rep. 866. So, also, where a servant is injured 
through the negligence of an employee in providing suitable material or appliances, the 
latter being authorized or required by his employment to discharge this duty. Jd.; 
Kruger v. Railway Co. (Ind,), 11 N. E. Rep. 957; Benzing v. Steinway (N. Y.),5 N. E. Rep. 
449. And the broad principle is laid down that where a servant is invested with con- 
trol or superior authority over another employee, and injury is incurred by the latter 
through the negligent exercise of the authority so conferred, the master is liable. 
Thompson v. Railway Co., 14 Fed. Rep. 564; Gravelle v. Railway Co.,10 Fed. Rep. 711; 
Ross v. Railway Co., 8 Fed. Rep. 544; 5 Sup. Ct. Rep. 184; Railway Co. v. Peregoy 
(Kan.), 14 Pac. Rep. 7; Mason v, Machine Works, 28 Fed. Rep. 228. A station agent is 
held not to be a fellow-servant of a carpenter employed by the railroad company ina 
department wholly disconnected from that in which the agent is working. Palmerv. 
Railway Co. (Idaho), 13 Pac. Rep. 425. And acommon hand engaged in the business of 
relaying a track under the control of a foreman is not in the same employment within 
the sense of the rule as one who is managing a switch engine which is used in moving 
cars, and not engaged in the work of relaying said track. Garrahy v. Railroad Co., 25 
Fed. Rep. 258. At common law, where the master delegates to any officer, servant or 
agent, high or low, the performance of any duty which really belongs to the master 
himself, the latter is not relieved from liability for the negligent acts of such servant. 
Railroad Co. v. Fox (Kan.),3 Pac. Rep. 320; Railroad Co. v. Moore (Kan.), 1 Pac. Rep. 
644. So it is held, directly contrary to the decision in the case of Smith v. Potter, supra, 
that an inspector of cars is not a fellow-servant of a brakeman. Braun v. Railroad Co. 
(lowa),6N. W. Rep. 5. And when a railroad company confers authority upon one of 
its employees to take charge and control of a gang of men, in carrying on some partic- 
ular branch of its business, such servant in governing and directing the movements of 
the men under his charge with respect to that branch of its business, is a representative 
of the company, and not a fellow-servant of the men under his control. Railway Co. v. 
Hawk (Ill.), 12 N. E. Rep. 253; Railway Co. v. Lundstrum (Neb.), 20 N. W. Rep 198.”"J— 
Reddon y. Union Pac. R. Co., Sup. Ct. Utah, 15 Pac. Rep. 262. 
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MASTER AND SERVANT Continued. 


2. . [Negligence —Railway Companies] — Unsafe conduct of business by 
master.— A master may conduct his business in his own way, and when a servan! 


tukes service with a master who conducts his business in a way which the servan’ 
thinks is unsafe, he cannot recover from the master damages for 
to him. He should refuse to enter upon the employment, or 
covery of the master’s method of doing business. — Hawk 
Ct. Penn., 11 Atl. Rep. 459. 


any injury happening 
should leave it on dis. 
v. Pennsylvania R. Co., Sup, 


—. [Railway Companies — Fellow-Servants — Negligence — Telegraph Op. 
erator —Conductor| — Railway telegraph operator and conductor not fellow. 
servants. — A telegraph operator and the conductor of a train are not fellow-servants> 
and the mutual employer is liable for an injury suffered by the conductor from the neg: 
ligence of the operator. — Last Tennessee, etc., R. Co. v. De Armond, Sup. Ct. Tenn 
Rep. 736. 


4.—. [Respondeat Superior —Exemplary Damages} — Master not liable for 
malicious torts of servant. — A railroad company is not li 


able in exemplary dam- 
ages for injuries caused by the 


sus acts of its agents engaged in running a train 
he company, or subsequently ratified by it with 
e of the facts. — Gulf, etc., R. Co. v. Moore, Sup. Ct. Tex., 638. W. Rep. 631. 


unless such acts were authorized by 
full knowledg 


—. See MARITIME 


LAW; NEGLIGENCE. 
MATE, sce MARITIME Law. 
MATERIALITY, see INSURANCE. 

MECHANICAL CONTRIVANCES, see Coprricur. 


MECHANICS’ LIENS — [Claim of of description of the 
names of the owners. — Under the statute rec 


juiring that the statement filed to se- 


cure a mechanics’ lien for labor sball contain “ the name of the owner or owners of such 
property, if known,” a statement that “said lot of land being owned, to the best of my 
mwled 


knowledge and belief, by Catherine Broderick, of said Chelsea,” 


is suflicient, where the 


petitioner i cently states his belief, although he is in error as to the ownership, es- 
pecially where the honest mistake has not in any way misled or injured the respond- 


ents. — Fogg v. Price, Sup. Jud, Ct. Mass.,5 N. Eng. Rep. 520. 


—. See 


HOMESTEAD. 
MEDICAL PRACTICE, + 
MILL-DAMS, see 
MINES AND MINING, see MASTER AND SERVANT. 
MISDELIVERY, see CARRIERS OF GOODS. 

MISREPRESENTATIONS, see INSURANCE. 
MOB, see CARRIERS OF PASSENGERS. 
MONEY HAD AND RECEIVED, see CiviL PROCEDURE. 
MORTGAGE, se 


» PHYSICIANS AND SURGEONS. 


e INTERSTATE Law. 


MUNICIPAL CORPORATIONS. — (Highways — Dedication] — Title acquired 
° by dedication limited to ordinary and necessary uses. — Under Rev. st. Colo. 
Is68, p. 619, sec. 5, by the dedication to the city of Denver of the streets of an addi 
tion thereto, platted in accordance with the provisions of the statute in force in 
May, 1876, the said city acquired only a quztified fee therein, in trust for the public 
for the ordinary and necessary purposes to which the streets of a city are usually 
subjected. — Denver Circle R. Co. vy. Nestor, Sup. Ct. Colo., 15 Pac. Rep. 714. 


2—. —. [Railway Companies)— License to make parallel use of streets 
invalid.— The charter of April 7, 1874, of the City of Denver, Colorado, giving to 
the city council power to control its streets, to regulate the construction and oper- 

ation of street railways, and the running of locomotive engines and cars, and the 
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MUNICIPAL CORPORAITONS — Continued. 
location and construction of railroad tracks within the city, does not confer upon 
the council such authority to license the construction of railroad tracks lengthwise 
of its streets and thoroughfares generally, as to charge the purchasers of abutting 
property with notice that they may be so used by railroad companies for the running 
of their trains, in common with every other mode of conveyance. —Jbid. 


—. —. [Abutters) —Right of abutters to recover damages.—Under the 
authority of the charter of April 7, 1874, of the city of Denver, Colorado, defining 
the powers of the city council with regard to the railroads within the city, and Rey. 
Stat. Colo. 1868, p. 619, sec. 5, limiting the city’s tile to the streets dedicated to it, 
to a qualified fee, the license given by the city council to a railroad company to con- 
struct a track and run its trains lengthwise of a street of an addition, is an appro 
priation of such street to an extraordinary use, not within the contemplation of the 
act of dedication, nor authorized by any legislative sanction for general application 
throughout the city and cannot afford immunity from liability for actual injuries 
thereby resulting to the property of abutting owners. —/bid. 


.—. [Constitutional Law] — Effect of new constitution upon such right.—An 

action was brought by an owner of property abutting on one of the streets of a cer 
tain addition to the city of Denver, to recover damages for injuries done to his 
property by a railroad company in constructing a road and running its trains the 
length of the street in front of his premises. Held, that since the injuries to the 
property were done after the State constitution went into effect, its provisions in 
regard to compensation for the taking or damaging of private property for public 


private use may properly be inveked in aid of recovery. — /bid. 


or 


—. [Negligence —- Highways|— Danger signals in the night-time.— Toa 
complaint alleging that the corporation negligently caused an excavation 
in a sidewalk, and left it unprotected in the night-time, the de 


to be made 
fendant answered, 
that the property owner, by whom the excavation was made, on leaving work on the 
night when the accident occurred, placed a danger signal and other warnings about 
the excavation. He/d, that the answer was good, as the degree of care required was 


ordinary care, and that, unless there were peculiar circumstances making it a duty 


of the agents or contractors of the corporation to keep a watch during the night, it 
was suflicient to place guards and signals about the excavation. — Dooley v. Town of 
Sullivan, Sup. Ct. Ind., 14 N. East. Rep. 566. 


—. —. [{Highways— Notice] — Knowledge of chief of police, when im 

puted to corporation.—By virtue of the ordinance of the city of Denver prescribing 
the duties of the chief of police, he is charged with the care of coal-holes and caps 
existing on the sidewalks of that city; and where he had knowledge of a defect existing 
in a cap, and owing to such defect an accident subsequently happened, held, that the 
city should be charged with actual notice of the defect, and that it should be liable for 
damages if such notice existed at a time before the accident happened reasonably sut- 
ficient to remedy the defect. — |The learned editor of the Pacific Reporter adds the fol- 
lowing note: “ It is for the jury to determine, under all the circumstances of the case, 
how long the defect must have existed in order to charge the city with constructive 
notice. Sheel vr. City of Appleton (Wis.),5 N. W. Rep. 27. As to what degree of noto- 
riety necessary, see Thomas v. Town of Brooklyn (lowa), 10 N. W. Rep. 84%. Defect of 
three weeks’ standing held sufficient, in Sullivan vr. City of Oshkosh (Wis.), 13 N. W. 
Rep. 468. Proof of existence for one day, not sufficient to fix liability without actual 
notice. Sheel v. City of Appleton (Wis.),5 N. W. Rep. 27. Notice presumed when igno- 
rance not compatible with exercise of reasonable official care. Dotton vr. Albion 
Common Council (Mich.), 15 N. W. Rep. 46. Evidence that sidewalk was in bad condi- 
tion, at the point where plaintiff was injured, for considerable time, sufficient. City of 
Chicago v. Dalle (Lll.),5 N. E. Rep. 578; Gude v. City of Mankato (Minn.), 15 N. W. Rep. 
175. Presumed, when defect is open and notorious, Kelleher v. City of Keokuk (Iowa), 
15 N. W. Rep. 280; but must be identical defect which led to injury, Ruggles v. Incor- 
porated Town of Nevada, 18 N. W. Rep. 866. Asto the admissibility of evidence of 
former injuries received at the same point, see District of Columbia v. Arms, 2 Sup. Ct. 
Rep. 840; Bullock rv. City of New York ( N. Y.),2 N. E. Rep. 1.""] — City of Denver v. Deane, 
16 Pac. Rep. 30. 
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MUNICIPAL CORPORATIONS — Continued. 
7.—. —. [Notice—Builders}|—Length of time sufficient to charge corporation 

with notice of obstruction by builders. — Where a contractor, engaged in the 

erection of a building, leaves a plank across a sidewalk on quitting work at night, and 
there is no evidence that the municipal authorities had actual notice that it was left 
there, the corporation is not liable to one who falls over it within 1 hour and 45 minutes 
after the workmen leave the building, as such a length of time is not sufficient to charge 


the corporation with notice.— City of Warsaw vy. Dunlap, Sup. Ct. Ind., 14 N. East. Rep. 
568. 


NATIONAL BANKS, see CORPORATIONS. 
NATURAL EVIDENCE, see EVIDENCE. 


NEGLIGENCE.— [Master and Servant — Fellow-Servants] — Train dispatcher 
not fellow-servant of engineer.—A train dispatcher is not a fellow-servant 
with the engineer of a train, subject to his orders, within the meaning cf the rule which 
exempts the master from responsibility for an injury received by an employee 


through the negligence of a fellow-servant. — Lewis v. Seifert, Sup. Ct. Penn., 9 Cent. 
Rep. 742. 


—. 


Vice-Principal] — Laborer and foreman. — Plaintiff, a carpenter, 
working on a railroad trestle, intending to descend to a lower bent, asked the foreman 
of his gang, who was above him on the trestle, if a certain hanging rope was made fast. 
On answer that it was, plaintiff swung himself off, and, the rope being loose, was thrown 
to the ground and injured. It appeared that plaintiff's descent was without orders of 
the foreman, and might have been made another way; that he did not tell the foreman 
of his intention to descend; and that no duty rested on the foreman to see to 
the means of descent. Held, that the foreman’s negligence was merely personal, and 
not as of avice-principal, and the plaintiff could not recover from the railroad com- 
pany. — Louisville ¢ N. Ry. Co. v. Lahr, Sup. Ct. Tenn., 12 Atl. Rep. 663. 


——. See BANKS AND BANKING; CARRIERS OF PASSENGBRS; MARITIME LAW; MASTER 
AND SERVANT; MUNICIPAL CORPORATIONS; RAILWAY COMPANIES ; STEAMSHIP Com- 
PANIES; TELEGRAPH COMPANIES. 

NEGOTIABLE INSTRUMENT, see GARNISHMENT. 

NEW TRIAL, see CRIMINAL PROCEDURE. 


NOTARY, see ConTEMPT. 


NOTICE, see CRIMINAL LAW; MUNICIPAL CORPORATIONS; PLEDGE. 


NUISANCE.—[Highway— Sidewalk —Skids] — Obstruction of sidewalk by skids 
used in transfer of goods. — Defendant, a wholesale grocer, was accustomed to 
place skids, planked over, from the stoop of his store across the sidewalk to a wooden 
horse. Over this bridge goods were conveyed from the store to trucks in the street 
obstructing the sidewalk from four to five hours of each business day. Held, that he 
was guilty of apublic nuisance. — Callanan vy. Gilman, Ct. App. N. Y.,37 Alb. L. J. 49. 

2—. 


{[Water-courses — Joint and Several Liability] — Pollution of stream by 
several persons— Remedy against owner contributing. — Where several man- 
ufacturers having their works upon a stream, cause a nuisance to a riparian owner 
below them by discharging offensive matter into the stream, it is no answer—in an 
action for nuisance brought by the riparian owner against one of those manufac- 
turers — to say that the share he contributed to the nuisance is infinitesimal and inap- 
preciable.-- Blair and Sumner v. Deakin; Eden v. Deakin, Ch. Div., 58 L. T. Rep. (N 
8.) 522; 37 Alb. L. J. 24. 


3 —. 


Undertaker’s establishment is not.—An undertaker’s establishment, in 
which he keeps coffins, ice-boxes and cases in which he preserves the bodies of the 
dead, and in the rear of which he cleanses and dries such boxes, is not necessarily a 


nuisance, although in a populous city.— Westcott v. Middleton, Ct. Ch. N. J., 87 Alb. L. 
J. 93. 


—. See RAILWAY COMPANIES. 
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OFFICE AND OFFICER. -- (Auditor) — Should draw warrant to the officer 
himself.— The auditor should draw warrant for salary to no one but the officer 
himself.— Mathewson v. Boyle, Sup. Ct. Nevada, 16 Pac. Rep. 434. 


2.-—. [De Facto Officers — Justices of the Peace) — Validity of acts of justices 
holding over after expiring of term.— Where one had been elected justice of 
the peace, and had discharged the duties of that office, but atthe nextelection was 
defeated, and on the expiration of his term refused to surrender the office, its docket, 
and the books and papers thereunto belonging to his successor, who had received 
the certificate of election, and who had duly qualified thereunder, held, that the in- 
cumbent so holding over under claim or color of right was an officer de facto, and 
his official acts were valid as to the public and third persons, and could not be col- 
laterally impeached. — Hamlin vy. Kassafer, Sup. Ct. Oregon, 37 Alb. L. J. 97. 


3. —. [Judgment — Validity — De Facto Judge) — Validity of judgment ren- 
dered after expiration of judge’s term of office.— On December 6, 1836, a decree 
was rendered in an action tried November 30, the term of court having begun Novem- 
ber 8, and continued until December 6, on which day the decree was dated and filed. 
It transpired thatthe term of office of the judge who signed the decree expired on 
December 2. Heid, that the judge was an officer de facto, and his decree valid as a 
decree of the court. — Cromer v. Boinest, Sup. Ct. 8. C.,37 Alb. L. J. 46. 


4. ——. [Public Policy] — Assignment of unearned salary. — It is against public 
policy fora public officer to assign his unearned salary.— King v. Hawkins, Sup. Ct. 
Arizona, 16 Pac. Rep, 434. 


OVERDRAFTS, see BANKS AND BANKING. 


PARENT AND CHILD.— [Step-children — Support|} — No implied promise to 
pay for support of step-children. — Civil Code Cal., sec. 209, provides that if a 
husband receives his wife’s children by a former husband into his family, and supports 
them, it is presumed he does it as a father, and they are not liable to him for support, 
nor he to them for services. Plaintiff sued defendant, her step-father, on a note for 
money loaned. She had lived in his family for many years; had had an illegitimate 
child, who also had been treated as one of defendant’s children. Defendant pleaded 
asa counter-claim the board and lodging of plaintiff's child. Held, that no implied 
promise to pay for the support arose under these circumstances, and, as there was no 
express agreement to do so, the counter-claim was properly disallowed. —[The court 
say: “As a parent may not recover for the support and maintenance of his child, and 
is not liable for the services of the latter, so one occupying the position of loco parentis, 
in the absence of an express contract, is subject to the same rule. A man is not legally 
bound to maintain his nephews and nieces; yet, if they live with him as members of his 
family, without any contract or understanding that he shall pay for their services, or 
receive pay for their maintenance, the law will notimply a promise to pay on either 
side. Robinson v. Cushman, 2 Denio, 149; Andrus v. Foster, 17 Vt. 556; Fitch v. Peck- 
ham, 16 Vt. 150; Williams v. Hutchinson, 3 N. Y. 312; Starkie v. Perry, 12 Pac. Rep. 508.”’ 
The learned editor of the Pacific Reporter adds: “ Respecting the presumption of the 
existence of contract obligations between parent and child to pay for maintenance or 
services, see Moyer’s Appeal (Pa.),3 Atl. Rep. 811, and note; Wall’s Appeal (Pa.), 
5 Atl. Rep. 220, and note; Sawyer v. Hebard’s Estate (Vt.), 3 Atl. Rep. 529, and note; 
Brown’s Appeal (Pa.), 5 Atl. Rep. 13, and note; Leary v. Leary (Wis.),32 N. W. Rep. 
623; Dodson v. McAdams (N. C.), 2 S, E. Rep. 453; Young r. Herman (N. C.),18. E. 
Rep. 792; Ormsby v. Rhoades (Vt.), 10 Atl. Rep. 722; Cowan r. Musgrave (Iowa), 35 N. 
W. Rep. 4%6.""] — Larsen v. Hansen, Sup. Ct. Cal., 16 Pac. Rep. 4. 


PAROL AGREEMENT, see EVIDENCE; TRUST. 
PARTNERSHIP, see CARRIERS OF GOODS. 

PART PERFORMANCE, see STATUTE OF FRAUDS. 
PARTITION, see STATUTE OF FRAUDS. 

PATENTS FOR INVENTIONS, see SPECIFIC PERFORMANCE. 


PAYMENT OF SHARES, see CORPORATION. 
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PENALTY, see TELEGRAPH COMPANIES. 
PERILS OF THE SEA, see MARINE INSURANCE. 
PERSONAL PROPERTY, see PRIVATE INTERNATIONAL LAW. 


PHYSICIAN AND SURGEONS. — [Medical Practice] — Board of health — Un.- 
professional advertising — Revocation of certificate to practice because of 
advertising. — The State board of health has no power to revoke a certificate to prac- 
tice medicine, except for good cause, and then only after notice and a hearing. The 
board cannot declare a legitimate communication or advertisement unprofessional, and 
make it an offense which will justify them in revoking a certificate to practice medi- 
cine,— People v. McCoy, Crim. Ct. of Cook Co., Ill, 37 Alb. L. J. 113; 20 Ch. Leg. 
N. 115. 


—. See POLICE REGULATIONS. 
PLEADING AND PROOF, see CIVIL PROCEDURE. 


PLEDGE.— (Shares and Stock — Notice]— Sale of shares by pledgee. — Complain- 
ant borrowed money on certain notes, pledging stock as collateral securily. The note 
authorized the holder, upon non-payment, to sell the stock at private or public sale 
without demand of payment or further notice, Held, that a sale by the pledgees, after 
maturity of the note, without notice, was valid, and divested the title of the pledgeor.— 
Appeal of Jeanes, Sup. Ct. Penn., 11 Atl. Rep. 862. 


.——. —. Power of sale applies to substituted shares, when.— The maker of a 
note pledged, as collateral security, certain shares of railway stock, the note contain- 
ing power of sale of the securities on non-payment. Part of the stock proved to be a 
fraudulent over-issue by the officers of the company, which was compelled by the court 
to issue bona fide certificates therefor to the pledgees, who, upon non-payment of the 
note, afterwards sold them, without notice, to the maker. Aeld, that the power of sale 
in the note applied to the substituted certificates. — Ibid. 


3. —. —. [Partnership]— Separate sales of pledged shares by members of 
dissolved firm. —A partnership discounted a note, taking certificates of stock as col- 
lateral. The note contained power of sale of the collateral on non-payment, without 
notice. The partnership was dissolved, and, the note being unpaid, the collateral was 
distributed among the partners, who sold it separately at private sale, without notice. 
Held, that the power to sell was properly exercised. — /bid. 


POLICE REGULATIONS.—([Physicians and Surgeons|— Certificate of qualifica- 
tion necessary to right to practice.— Before any person can practice medicine 
in any of its departments in the State of Colorado, he must apply for and receive a cer- 
tificate of qualification from the State Board of Medical Examiners, as provided by 
Gen, Stat. Colorado, sec, 2620.— [The learned editor of the Pacific Reporter says in a note: 
“A statute, which prescribes the qualifications necessary for a person to possess in order 
to engage in the practice of medicine and surgery, requiring him to have learning and 
skill, is an exercise of police power inherent in the State. Eastman r. State (Ind.), 10 
N. E. Rep. 97; Orr v. Meek (Ind.), 11 N. E. Rep. 787; Richardson v. State (Ark.), 2S. W. 
Rep. 187. And, in the exercise of its police power, the State has the same right to require 
the medical practitioner to be possessed of a good moral character as it has to require 
that he shall be learned in the profession. State v. Examining Board (Minn.), 20 N. W. 
Rep. 238. Such a statute is not unconstitutional because it exempts those engaged in 
practice at the time of the passage of the law from the necessity of possessing the pre- 
scribed qualifications. Fox v. Territory (Wash. T.),5 Pac. Rep. 604.”] —Harding v. 
People, Sup. Ct. Colo., 15 Pac. Rep. 727. 


PRESUMPTION, see Criminav Law. 
PRIEST AND PENITENT, see EVIDENCE. 


PRIVATE INTERNATIONAL LAW. (Conflict of Laws — Domicile —Per- 
sonal Property] — Law of domicile regulates transfer of personalty. — The 
law of the domicile regulates the transfer of personal property. — Smith y. Clark, Sup. 
Ct. Penn., 9 Cent. Rep. 595. 
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PRIVATE INTERNATIONAL LAW — Continued. 
2.—. —. [Assignment for Creditors) — When assignmentin one State passes 
title to personalty in another.—An assignment fur the benefit of creditors by a 
citizen of New York duly recorded there and, according to the Act of May 3, 1855, in 
Pennsylvania passes the title to personal property in Pennsylvania. — Ibid. 


3.— —. Distribution made according to law of domicile of assignor. — Dis- 
tribution of the personal property in Pennsylvania must, except in the case of creditors 
within the saving clause of the Act of 1855, be made in accordance with the laws of New 

York, although the effect of preferences valid there, but invalid in Pennsylvania is to 

deprive a Pennsylvania creditor of any share in the proceeds. — /bid. 


PRIVATE LETTERS, see Contract. 
PRIORITIES, see CHATTEL MORTGAGE; HOMESTEAD. 
PRIVILEGE, see CRIMINAL PROCEDURE. 
PROBABLE CAUSE, see MALICIOUS PROSECUTION. 
PROFERT OF THE BODY, see EVIDENCE. 

PUBLICATION, see LITERARY PROPERTY. 


PUBLIC LANDS. — (Swamp Lands — Conflicting Titles —Equity]— Remedy at 
law in case of conflicting titles to swamp lands. — The act of Congress of March 
12, 1860, ‘to extend the provisions of an act to enable the State of Arkansas and other 
States to reclaim the swamp lands within their limits, to Oregon and Minnesota,” was a 
grant in presenti to the latter States of land that was in fact swamp land at the date of 
the act; and a party claiming such land under a patent from the State of Oregon has a 
complete remedy at law against one claiming under a patent from the government; and 
a suit at equity by the former against the latter to compel the conveyance of the latter’s 
title to the former will, fur that reason, be denied. — Miller vy. Tobin, Sup. Ct. Ore., 16 
Pac. Rep. 161. 


PUBLIC POLICY, see CONTRACT; OFFICE AND OFFICER; SPECIFIC PERFORMANCE. 


QUESTION OF LAW AND FACT, see CRIMINAL PROCEDURE. 


2.—. [Nuisance — Highway — Indictment] —Indictment for obstructing high- 
way and failing to relocate. — The charter of the Philadelphia & Erie Railroad Com- 
pany (act Pa. April 3, 1837), provided (section 14) that its road should be so constructed 
as not to obstruct the free use of any public road which might cross or enter it; and by 
a supplement passed in 1852 it was provided that, “if said company shall find it neces- 
sary to change the site of any turnpike or public road, they shall cause the same to be 
reconstructed forthwith * * * on the most favorable location, and in as perfect a 
manner as the original road.” Held, that the company might be indicted for obstracting 
a public road, and omitting to relocate it as provided by the charter. — Commonwealth v. 
Pennsylvania R. Co., Sup. Ct. Penn., 12 Atl. Rep. 38, 


3.—-. —. [Lease]— Criminal liability of lessee company.— The Pennsylvania 
Railroad Company leased the Philadelphia & Erie road, before its completion, for the 
period of 999 years, together with all the corporate powers, privileges, etc., of the lessor 
company; such a transfer being authorized by the latter’s charter. Held, that the lessee 
company assumed the franchises subject to all the statutory requirements as to con- 
struction of the railroad upon or across public roads, and that it was criminally liable 
for neglecting to reconstruct a public road obstracted by its track. — Ibid. 


RAILWAY COMPANIES.—([(Eminent Domain—Lien]— Bond for payment of 
damages— No lien on fund accruing from sale of franchises. — Where a bond 
is given by a railroad company in accordance with Const. Pa., art. 16, sec. 8, as security 
for the payment of whatever damages may be assessed upon taking property for the 
location and construction of its read, the owner has no lien upon the fund derived from 
a sale of the road and its franchises, even though the compensation be not paid, but his 
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RAILWAY COMPANIES — Continued. 
only remedy is upon the bond, in connection with the statutory provision for assessment 
and collection of damages. — Appeal of Hoffman, Sup. Ct. Penn., 12 Atl. Rep. 57. 


4.——. [Trustees — Negligence] — Cannot escape liability for negligence by 
turning road over to a trustee. — A railroad company, chartered under the laws of 
Virginia, cannot by the voluntary surrender of the possession, control, and operation 
of its road, by deed of trust, to trustees of its own selection, shift the responsibilities 
imposed upon it by law, nor relieve itself from liability for wrongs or injuries subse- 
quently done to persons or to property in the negligent operation of its road. — Naglee 
v. Alexandria, etc., R. Co., Sup. Ct. App. Va., 3 Railw. & Corp. L. J. 109. 


—. See CARRIERS OF GOODS; CARRIERS OF PASSENGERS; CIVIL PROCEDURE; MASTBR 
AND SERVANT; MUNICIPAL CORPORATIONS. 


RAPE, see CRIMINAL Law. 
RECEIPT, see RELEASE AND DISCHARGE. 


RECEIVERS. — [Compensation — Costs — Fees] — When entitled to a quantum 
meruit.—A receiver and manager appointed by quondam partners to wind up their 
business, is in the absence of express stipulation, entitled to a quantum meruit, and not 
to remuneration according to the scale laid down for official receivers, nor under the 
five per cent rule mentioned by Lord Langdale in Day v. Croft (2 Beay. 488), which no 
longer exists. — Prior v. Bagster, Ch. Div. Q. B., 3 Railw. & Corp. L. J. 163. 


.--——. [Lease]— Validity of order for leasing property for a term extending 
beyond the receivership. — An order for the leasing of real property, the subject of 
areceivership, for a term certain, which may extend beyond the termination of the liti- 
gation, pending which the receiver was appointed, may be granted upon his ex parte 
application, without notice to the parties to the action. — Weeks v, Cornwell, Ct. App. 
N. Y.,3 Railw. & Corp. L. J. 115. 


.-—. —. Future modification of such order and indemnity to lessees.— An 
order empowering a receiver to grant a lease for a term certain, which may extend be- 
yond the termination of the litigation pending which he was appointed, may be subse- 
quently modified or vacated by the court so as to affect the rights of lessees who took 
their leases in reliance thereon; but, where such lessees are damaged by the modi- 
fication or vacation, the court is authorized to award them indemnity as a condition of 
granting the notice. (S. C. 44 Hun, 629, affirmed). — Ibid. 


REGISTER OF DEEDS. — [Mandamus] — Private parties cannot copy entire rec- 
ords. — The register of deeds will not be compelled by mandamus to permit any person 
to make copies of the entire records in his office, for the purpose of making a set of 
abstract books for private use or speculation; and no such right is given by section 
211, ch. 25, Comp. Laws 1885. — Cormack v. Wolcott, Sup. Ct. Kan., 15 Pac. Rep, 245. 


RELEASE AND DISCHARGE.— [Receipt — Joint Obligors) — When arelease as 
to owner is a release as to all. — A mere receipt under seal for money from one of 
several joint obligors in full satisfaction of his liability upon a certain document signed 
by all, without anything to show an intent to reserve rights against the others, is a bar 
to an action against them.—[The opinion of the court by Allen, J., was as follows: “The 
words, ‘in full satisfaction for his liability’ import a release and discharge to Spauld- 
ing, and, the instrument being under seal, it amounts to a technical release. The 
plaintiff does not controvert the general rule that a release to one joint obligor releases 
all, Wiggin rv. Tudor, 23 Pick. 434, 444; Goodnow v. Smith, 18 Pick. 414; Pond v. Will- 
iams, 1 Gray, 630, 636. But this result is avoided when the instrument is so drawn as to 
show acontrary intention. 1 Lindl. Partn. 433; 2 Chit. Cont. (11th Amer. ed.) 1154 et seg.; 
Ex parte Good, 5 Ch. Div. 46,55. The difficulty with the plaintiff's case is that there is 
nothing in the instrument before us to show such contrary intention. Usually, a reser- 
vation of rights against other parties is inserted for that purpose, or the instrument is 
put in the form of acovenant not to sue. See Kenworthy v. Sawyer, 125 Mass. 28; Willis 
v. De Castro, 4 C. B. (N. 8.) 216; North v. Wakefield, 13 Q. B. 536, 541. Parol evidence to 
show the actual intention is incompetent. Tuckerman v. Newhall, 17 Mass. 58. The 
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RELEASE AND DISCHARGE — Continued. 
instrument given in this Case was a mere receipt, under seal, of money from one of 
several joint obligors, in full satisfaction for his liability on the document signed by him- 
self and others. There is nothing to get hold of to show an intent to reserve rights 
against the others, He might already have discharged each of them by a similar 
release.” | — Hale vy. Spaulding, Sun. Jud. Ct. Mass., 14 N. East. Rep. 534. 


REMAND, see REMOVAL OF CAUSE. 


REMOVAL OF CAUSE. — {Remand — Error] — When order to remand reviewa- 
ble in Supreme Court of U.S.—<Act of Congress March 3, 1887, sec. 6, provides 
that an order to remanfl to the State court a cause that has been removed to the Cir- 
cuit Court of the United States cannot be reviewed on appeal or writ of error to the 
Supreme Court. A cause was remanded to the State court May 4, 1886, and the writ of 
error was sued out April 8,1887. Held that, under the provisions of the section cited, an 
order to remand cannot be reviewed by the Supreme Court, even though it was made be- 
fore the passage of the act of 1887, and the writ of error sued out after the passage. 
Following Wilkinson v. Nebraska, ante, 120.— Sherman v. Grinnell, Sup. Ct. U. S., 8 8S. 
C. Rep. 260. 


2.—. Resident defendants who are joint debtors.— Resident defendants cannot 
remove a cause to the Federal court. Non-resideat defendants can only remove the 
cause where there is a separable controversy between citizens of different States; and 
where there are joint debLors with the resident defendants a separable controversy can- 
not be raised by them. — Western Union Telegraph Co. v. Brown, U.S. Cir. Ct. E. D. Mo., 
2% Rep. 779. 


REMOVAL, see TRUST AND TRUSTEE. 


REPLEVIN. — (Undivided Part) — Replevin does not lie to recover undivided 
part. — When, in an action of replevin to recover possession of certain piles of lum- 
ber, the verdict of the jury is that plaintiffs are entitled to possession of an undivided 
part thereof, the action will not lie.— Phipps v. Taylor, Sup. Ct. Oregon, 16 Pac. Rep. 

171. 

RESPONDEAT SUPERIOR, see MASTER AND SERVANT. 

RESULTING TRUST, see Trust. 


REWARD. — Reward for capture of two prisoners and capture of one only. — An 
offer of reward made for the capture of two persons is not so acted upon by the capture 
of one as to entitle the captor to recover pro tanto upon the offer. — Blain v. Pacific 
Exp. Co., Sup. Ct. Texas, 12 Atl. Rep. 679. 


SALE. — (Implied Warranty] — Sale of food by farmer. — Where a farmer kills and 
sells hogs to be used as food, there is no implied warranty on his part that they are fit 
for that purpose. — Giroux v. Stedman, Sup. Jud. Ct. Mass., 14 N. East. Rep. 538. 


SCHOOL DISTRICTS. — [Corporations]—School districts public corporations 
subject to legislative control. — Public duties are required of such corporations as 
counties and districts, as a part of the machinery of the State government, and, in 
order that they may properly perform these duties, they are invested with certain cor- 
porate powers; but their functions are wholly of a public nature, and they are at all 
times subject to the will of the legislature unless restrained by the constitution. — 
Board Ed. Barker Dist. v. Board Ed. Valley Dist., Sup. Ct. App. W. Va.,4 8. E. Rep. $40. 


2—. —. Equitable distribution of funds on division of districts. — Upon the 
division of an old public corporation, and the creation of a new one, out of a part of 
its inhabitants and territory, the legislature may provide for an equitable appropriation 
or division of the corporate property, and impose upon the new Corporation or upon the 
people and territory thus disannexed, the obligation to pay an equitable proportion of 
the corporate debts. — Ibid. 


3.—. ——. Rule where legislature makes no provision. — Where the legislature 
does not prescribe any regulation for the apportionment of the property, or that the 
new corporation shall pay any portion of the debt of the old, the old corporation will 
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SCHOOL DISTRICT S— Continued. 
hold all the corporate property within her new limits, and be entitled to all the debts 
due the old corporation, and is responsible for all the debts of the corporation, existing 
before and at the time of the division; and the new corporation will hold all the cor- 
porate property falling within her boundaries, to which the old corporation will have no 
claim. — Ibid. 


4.—. —. [Jurisdiction] — Limit of judicial power over subject.— The powers 
exercised in the division of public corporations being purely legisiative, the power to. 
prescribe the rule by which the property of the corporation shall be divided, and the 
debts apportioned, being incidental to the power to divide, the territory, must also be 
strictly legislative, and the courts have no authority over the subject, and can only con- 
strue the act of the legislature, and see that the legislative will is carried into effect. — 
Ibid. 


5. —. ——. Division of school district by county court and apportionment of 
funds. — The legislature had the right to confer its power to divide public corporations 
on the county court, and though, in the act conferring such power, it gave no directions 
as to the apportionment of the property and debts of the old corporation, yet, as inci- 
dent to the power granted, the county court had the same power in that regard as 
existed in the legislature before the act was passed; and if such court divide a district, 
and, by the order making such division, was silent as to the apportionment of corporate 
property and debts, the same result would follow as if the district had been divided by 
the legislature, and the act was silent as to the apportionment of the corporate prop- 
erty and debts of the old corporation. The county court of Barbour, by authority 
vested in it by section 19, ch. 5, Acts 1881, divided the old education district of Barker, 
and from said territory created a new district called “ Valley District,’ and said 
order of division was silent as to the apportionment of the corporate property 
and debts of Barker district. At the time of such division, Barker district owed a debt 
of over $1,100, which it paid, and filed its bill against the board of education of the new 
Valley district for contribution. Held, that by said order of division, Barker district 
held all the corporate property within its new limits, and Valley district all the corpo- 
rate property within its boundaries, and the old or Barker district was entitled to all the 
debts due it, before and at the time of the division, and liable to pay all its debts, and 
had no claim on Valley district for contribution, and the decree requiring Valley district 
to pay a part of the debt was reversed and the bill dismissed. — Jbid. 


SENTENCE, see CRIMINAL Law. 

SEPARATION AGREEMENT, see HUSBAND AND WIFE. 
SERVICE OF PROCESS, see CIVIL PROCEDURE. 
SHARES AND STOCK, see CORPORATIONS; PLEDGE. 


SHERIFFS AND CONSTABLES. —[Amercement— Jurisdiction] — Local juris- 
diction of action to amerce sheriff. — Where a judgment is rendered in one county 
and an execution is issued to the sheriff of another county, and such sheriff fails to 
return the execution as required by law, proceedings to amerce said sheriff are properly 
begun in the court out of which the execution issued. — Fisher y. Franklin, Sup. Ct. 
Kan., 16 Pac. Rep. 341. 


SIDEWALE, sce NUISANCE. 

SKIDS, see NUISANCE. 

SOLICITOR, see CONTEMPT. 

SPECIAL DAMAGES, see WATER-COURSES. 


SPECIFIC PERFORMANCE. -— [Assignment — Patents for Inventions] — Parol 
agreement to assign patent. — A parol contract to assign a patent will be enforced. 
The provision of the U. 8. Rev. Stats. (sec. 4898), that patents “shall be assignable ip 
law by an instrument in writing” is intended to prescribe the instrument by which the 
title may be passed. — Searle v. Hill, Sup, Ct. Ia., 25 Rep. 70. ‘ 


a 


DIGEST OF RECENT CASES. 343 


SPECIFIC PERFORMANCE — Continued. 

2. —. [Fraud]—Injury to third person will prevent. — Where plaintiff obtains by 
fraud from defendant a contract to convey land wherein another had acquired rights 
by performing labor and making improvements, the injury to the third person is suffi- 
cient to render the fraud a bar to an action for specific performance. Defendant, 
having large tracts of vacant land, issued a circular inviting settlement thereon, and 
stating that settlers who in good faith improved the land would generally be given the 
preference in purchasing. To obtain a contract for conveyance of part of the land, 
plaintiff falsely represented to defendant that he had settled thereon, thereby deceiv- 
ing defendant, and inducing him to make the contract, which he would not have done 
but for the deception. Held, that plaintiff's fraud, without regard to damage resulting 
from it, was a bar to an action for specific performance. — Kelly v. Central Pac. R. Co., 
Sup. Ct. Cal., 16 Pac. Rep. 386. 


3. —. [Public Policy — Competition] — Contract not tocompete not specifically 
enforced. — Specific performance will not be decreed of a contract whereby two gas 
companies, each of whom is authorized by its charter to make and sell illuminating gas 
throughout the entire city of Chicago, mutually agree not to compete with each other 
in the sale of gas in certain districts of the city. The power to make and sell gas, given 
by charter to a gas company, does not imply the power to sell or assign the privilege of 
making and selling gas thereby conferred. — Chicago Gas- Light ¢ Coke Co. v. People’s 
Gas- Light & Coke Co., Sup. Ct. Ill., 3 Railw. & Corp. L. J. 111. 


STATUTE OF FRAUDS. —([Partition — Part Performance|—Parol agreement 
for partition. —A parol agreement to make partition, under which possession has not 
been taken, cannot be enforced under the statute of frauds; but a parol partition, be- 
tween tenants in common, which has been carried into effect by each party taking pos:es- 
sion of his allotted share, is valid. — Bruce v. Osgood, Sup. Ct. Ind., 14 N. East. Rep. 563. 

—. See TRUST. 


STATUTE OF LIMITATIONS.—(|Husband and Wife|— Part payment by 
husband no estoppel against wife. — Where, in an action against husband and wife 
on joint promissory notes, part payment was made by the husband within the statutory 
period of limitation, without the knowledge or consent of the wife, the wife is not 
bound by the new promise of the husband, so as to disqualify her from pleading the bar 
of the statute. — Wilmer v. Gaither, Ct. App. Md., 12 Atl. Rep. 8. 


—. See BOUNDARIES; CORPORATIONS. 


STEAMSHIP COMPANIES. — [Negligence — Surgeon} — When not liable for 
unskillfalness of surgeon. —If by law or choice a steamship company is bound 
to provide a surgeon for its ships, it is not compelled to select and employ one of the 
highest skill and longest experience, but to select a reasonably competent man for that 
office ; and it is liable only for a neglect of that duty, and is not responsible for the neg- 
ligence of the surgeon employed. —[The court cite: Chapman v. Erie R. Co., 55 N. Y. 
579; McDonald v. Mass. Gen. Hospital, 120 Mass. 432; Secord v. St. Paul, ete., R. Co., 18 
Fed. Rep. 221.]— Laubheim yv. Royal Netherland Steamship Co., Ct. App. N. Y., 9 Cent. 
Rep. 732. 


STEP-CHILDREN, see PARENT AND CHILD. 
STOCK AND STOCKHOLDERS, see CORPORATIONS. 
STRIKES, see CARRIERS OF PASSENGERS. 


SUBORNATION OF PERJURY.—Procuring affidavit of incompetent per- 
gon. — Defendants were indicted for procuring falee evidence, in causing a person, 
whom they were charged with knowing to be incompetent, to make affidavit, to be used 
on a motion for a new trial. Held, that if defendants did not know or suspect the mental 
unsoundness of affiant, and she apparently understood, assented to, and swore to the 
affidavit, they would not be criminally liable, although, upon investigation, they might 
have discovered her incompetency. — People v. Brown, Sup. Ct. Cal., 16 Pac. Rep. 1. 


SURETIES. — [Insanity] —Sureties liable notwithstanding insanity of prin- 
cipal. — To an action on a joint and several promissory note, two of the three defend- 
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SURETIES — Continued. 

ants set up as a defense the insanity of the third, and the claim that they signed only as 
sureties, The court charged the jury, in reference to the principal’s insanity, that if 
they found that, at the time he signed the note, he “‘ was of unsound mind to such an 
extent as to be unable to comprehend the nature, meaning, and effect of his act,” the 
verdict should be for the defendants. Held, that the instruction was erroneous, in that 
it should have been confined to the principal alone; the sureties being liable notwith- 
standing the insanity of the principal, in the absence of evidence going to show that 
plaintiff had overreached or defrauded the principal in procuring his signature to the 
note. — Lee v. Yandell, Sup. Ct. Texas, 12 Atl. Rep. 665. 


SURGEON, see STEAMSHIP COMPANIES. 

SUPERSEDEAS, see CoNTEMPT. 

SUPPORT, see PARENT AND CHILD. 

SUPREME COURT, U.S., see APPELLATE PROCEDURE; JURISDICTION. 
SWAMP LANDS, see PuBLic LanDs. 


TAXATION. — [Charitable Corporations]— Real estate conveyed gratuitously 
to charitable corporation. — Real estate conveyed gratuitously to a charitable cor- 
poration chartered to give free instruction in the natural sciences and held and rented 
by it as a source of income to carry out its purposes, is neither a “ gift,” “ bequest,” or 
“endowment” within the meaning of a statute exempting all gifts, bequests or endow- 
ments belonging to it from taxation. — Wagoner Free Institute of Science v. City of Phila- 
delphia, Sup. Ct. Penn., 9 Cent. Rep. 617. 


TELEGRAPH COMPANIES. — [Negligence — Penalty] —When statute giving 
penalty for refusing to transmit, not applicable. — Act Ark. March 31, 1585, sec. 
10, which declares that telegraph companies shali, under penalty for refusal so to do, 
transmit all messages without discrimination as to charges or promptness, does not 
create a liability for negligence in transmission where there is a bona fide effort to trans- 
mit. — Frauenthal et al. v. Western Union Tel. Co., Sup. Ct. Ark., 65. W. Rep. 236. 


TELEGRAPH OPERATOR, see MASTER AND SERVANT. 
TORT, see HUSBAND AND WIFE. 


TRADE-MARE. — Infringement —Injunction] — Transmission from sire to son 
and age to age.— A trade-mark, the use of which began in 1810, was relinquished by 
the owner in 1831, to his son. At the son's death, in 1862, an arrangement was made 
among his four children by which each should use the trade-mark, by placing their in- 
dividual names thereon, in place of their grandfather’s, as previously used. Held, an 
injunction to restrain the similar use of it by a stranger would be sustained. Its use by 
the several members of the family did not destroy its distinctive features, and leave it 
open to public use. —([The court, speaking through Paxon, J., say: *“* While the cases 
are not uniform upon the subject, there is ample and recent authority for saying not 
only that a business and its accompanying trade-mark may pass from a parent to his 
children, without administration, but that the business may be divided among the 
children, and each will have the right to the trade-mark, to the exclusion of all the 
world except his co-heirs. In Leather Cloth Co. v. Leather Cloth Co., 11 H. L. Cas. 523, 
it was said by Lord Cranworth: ‘ The right to a trade-mark may, in general, treating it 
as property or as an accessory of property, be sold and transferred upon a sale and 
transfer of the manufactory of the goods on which the mark has been used to be 
affixed, and may be lawfully used by the purchaser. Difficulties, however, may arise 
where the trade-mark consists merely of the name of the manufacturer. When he 
dies, those who succeed him (grandchildren or married daughters, for instance), though 
they may not bear the same name, yet ordinarily continue to use the original name asa 
trade-mark; and they would be protected against any infringement of the exclusive 
right to that mark. They would be so protected because, according to the usages of 
trade, they would be understood as meaning no more by the use of their grandfather's 
or father’s name,'than that they were carrying on the manufacture formerly carried on 
by him.’ In Kidd v. Johnson, 100 U. S. 617, it was said by Mr. Justice Field: ‘When a 
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TRADE-MARK — Continued. 

trade-mark 1s affixed to articles manufactured at a particular establishment, and 
acquires a special reputation in connection with the place of manufacture, and that 
establishment is transferred either by contract or operation of law to others, the right 
to the use of the trade-mark may be lawfully transferred with it... To the same point — 
are Milling Co. v. Robinson, 20 Fed. Rep. 217; Southern v. Reynolds, 12 Law T. (N. 8.) 
75; Dent v. Turpin, 9 Wkly. Rep. 548. See, also, Crucible Co. v. Guggenheim, supra.”]— 
Appeal of Pratt, Sup. Ct. Penn., 11 Atl. Rep. 878. 


TRANSFER OF STOCK, sce CORPORATIONS. 
TRESPASS, see Lanp. 

TRIAL, see CRIMINAL PROCEDURE. 

TRIAL BY INSPECTION, see EVIDENCE. 
TRIAL JUSTICE, see CrImINAL Law. 


TRUST AND TRUSTEE. — [Removal] — Hostile relations between trustee and 
beneficiary. — Where the relation of father and son existed between the cestué que 
trust and trustee, and a state of bostility had arisen, attributable to some extent to the 
fault of the trustee, held, that it was competent for the court to remove the trustee for 
this cause, as the removal seemed to be essential to the interests of the beneficiary. — 
Wilson vy. Wilson, Sup. Jud. Ct. Mass., 14 N. East. Rep. 521. 


—. See RAILWAY COMPANIES. 


TRUST. — [Resulting Trust — Parol Agreement — Statute of Frauds] —- When 
parol agreement for interest in land does not create a resulting trust.—A 
parol agreement that another shall be interested in the purchase of land, or a parol 
declaration by a purchaser that he buys for another, without an advance of money by 
that other, falls within the statute of frauds, and cannot create a resulting trust. — [In 
the opinion of the court by Smith, J., itis said: “‘A parol agreement that another shall 
be interested in the purchase of lands, or a parol declaration by a purchaser that he 
buys for another, without an advance of money by that other, falls within the statute of 
frauds, and cannot give birth to a resulting trust. If the creation of the trust is not 
manifested by any writing, and no fraud has been practiced in obtaining the title, the 
trust must arise from the payment of the purchase money, and not from any agreement 
of the parties. Mansf. Dig., secs. 3282-3283; | Lead. Cas. Eq. (4th Amer. ed.) 322, 336, 
notes to Dyer v. Dyer; Bisp. Eq., sec. 80; Perry, Trusts, sec. 133; Bartlett v. Pickersgill, 
1 Eden, 515; Irwin v. Ivers, 7 Ind. 308; Barnet v. Dougherty, 32 Pa. St. 371; Bickel’s Ap- 
peal, 86 Pa, St. 204; Cook v. Bronaugh, 13 Ark. 183; Hackney v. Butts, 41 Ark. 393; Rob- 
inson v. Robinson, 45 Ark. 481.’ See, also, Neal v. Neal, 69 Ind. 419, and the following 
note by the learned editor of the Southwestern Reporter. A resulting trust in real 
estate may be proved by parol testimony, but such proof must be full and clear. Lof- 
ton v. Sterrett (Fla.), 2 South Rep. 837; Walton v. Karnes (Cal.) ,7 Pac. Rep. 676. Re- 
specting resulting trusts, see Smith v. Brown (Tex.), 1 S. W. Rep. 573; Bedford v. 
Graves (Ky.), 1 S. W. Rep. 534, and note; Ward v. Matthews (Cal.), 14 Pac. Rep. 604, and 
note.””— Bland vy. Talley, Sup. Ct. Ark.,6S. W. Rep. 234. 


ULTRA VIRES, see RAILWAY COMPANIES. 

UNDIVIDED PART, see REPLEVIN. 

UNPLANTED CROP, sce CHATTEL MORTGAGE. 

UNPROFESSIONAL ADVERTISING, see PHYSICIANS AND SURGEONS. 
USAGE, see INSURANCE. 


VALIDITY, see CONTRACTS ; OFFICE AND OFFICER; MARRIAGE. 
VARIANCE, see CRIMINAL PROCEDURE. 
VICE-PRINCIPAL, see NEGLIGENCE. 
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VOLUNTARY CONVEYANCE, see DEED. 


_WAGER, see CARRIERS OF GOODS ; CONTRACTS. 


WAIVER, see INSURANCE. 


WATER-COURSES — [Landings — Special Damage) — Riparian owner may re- 
cover special damage for obstructing landing, when. — Where the landing of an 
owner of property on ariver is obstructed by logs floated down the stream by defend- 
ant, and by the accumulation of sand caused by the building of his boom, special dam. 
ages suffered thereby may be recovered. — French vy. Connecticut River Lumber Co., Sup, 
Jud, Ct. Mass., 25 Rep. 80. 


—-. See HIGHWAY; NUISANCE. 
WEST VIRGINIA, see MARRIAGE. 
WILLS, see INTERPRETATION. 
WITNESSES, see ConTEMPT. 
WRIT OF ERROR, see CONTEMPT. 
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